Sex Equality

__________



get the older MacKinnon stuff.

__________
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law is about how courts treat people in their gendered existence



you are not responsible for all of the readings but only what is assigned in class.



Exam:	large ?s as discussed in class. 

	-choose 2 from 10-12.

	-past exams on reserve, she might use questions from some of these this year

	

	-must participate at least once in class. 



Basic idea: contrast the Andrews approach to equality against the Aristotelian approach to equality.



Fundamental Course Texts:

	-Title VII of the 1964 Civil Rights Act

	-Equal Protection Clause of the 14th Amendment



	-Aristotelian approach is abstract.  

		-views equality as a question of sameness and of difference

		-it is first abstract and then it is about particular people. 

		-goal is to treat unlike people differently and to treat ‘similarly situated’ people similarly.

		-Aristotle is empty of social context

		-similarly situated means that you have unalike treatment to be an inequality

			(look this up???)

		

	-Andrews is substantive

		-asking contextually specific questions of advantage and of disadvantage

		-looking at issues of hierarchy, subordination and of domination.

		-Andrews is hierarchically and historically situated, it is group-based

			-it is not based upon inter-individual comparisions, but on comparisons between groups

		-it is about particular people, their age, race, disability, sexual orientation, gender, etc. 

		-Andrews: (1)	why does one have to be the same to be worthy of equal treatment? 

		-Andrews:	(2)	why does being different justify disadvantage?  

			-Aristotle doesn’t answer these 2 questions, that indicates his theory is problematic 



Question: What is the way equality under law should be approached?

	-she’ll illuminate the 2 approaches

		-position a critique of the Aristotle model, to expand the Andrews model of equality and its substantive contextualism.



	We’ll consider doctrine, its uses, its application, to get a critical grasp of these tools. 

_____________________________



This course is also about the concept of sex or gender.  What is sex a question of?

	-is it a relation, division, distinction, biological, social



Where is it created?



	-no one is outside of gender, you are either a men or a women.

	-gender is thought of as biological, but it’s not. 



	-A key issue is how to tell the difference?

		-how to tell the diffeence between men and women?  how to assign people to one of the 2 categories?



	-men and women are assigned to every other group in society, such as race, age, sexual orientation, ethnicity, class, etc.



		-we need to take into account these other particularities, to clearly define gender and understand what it means.



		-we must talk about all bases of inequality, not just one, because women and men are members of dominated and of subordinated groups.

			-hierarchies can be cross-cutting, e.g. white rich women, and hiearchies can be cumulative hiearchies, e.g. lesbian poor women. 



	-gender isn’t a linchpin, we must address all of the inequalities built into gender

		-sex inequality includes heterosexism, white racism, anti-elderly bias

		-we can’t change gender without changing other inequalities.







	-she is not interested in biology, she is interested in social inequality.



	-Difference is not the problem, and sameness is not the goals.



	-equality law shouldn’t privilege sameness and punish difference.

_________________________________________________________



	-society is hierarchical.

		-equality issues are questions of group-based inferiority and superiority.

		-no group is biologically inferior or superior to any other; there is no natural rank order of groups.  group-based inferiority (and its manifestations) aren’t biological or natural. 

		-we are here to discuss social rank order. 	



	-problem is one of subordination and of domination.

		-criticism of Aristotle approach, when people think substantively when they are pretending to think abstractly.

		-this is a power play.

__________________________________________________________





	-if there were social equality there would be no need to buy a woman for sex(whether prostitution or pornography).

		-both prostitution and pornography depend upon the objectification and the subordination of women



________________

her goal: the elimination of group-based hierarchy

	

	-she doesn’t understand why being better at something than someone else means you’re “naturally” inferior.



________________
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	We’ll consider 2 models of equality in this course.

		-formal(Aristotle).



			-a form of different treatment for ‘real’ differences

			-protective laws actually harmed women

				-women were treated so specially that they became second-class citizens, forming a caste within the labor markey.

			-on this view, affirmative action is an example of ‘special’ treatment, b/c Aristotle privileges sameness

			-in the U.S., the legal system claims to hold everyone to the same standard, treating “likes alike.”





			-how can one be the same and be different?   a double standard.  such as pregnancy leave, women are treated ‘differently.’



			-Aristotle’s Ethics discusses equality in terms of what one gets, the distribution of goods

				-(MacKinnon): Aristotle is premised on who you are, who you are seen as being

					-thus, looking at individuals “as such” is not going to achieve equality; people belong to social groups, voluntarily or not.



				-though, the distribution of goods enables one to assess who is equal and unequal



			-Aristotle is no presuming, perhaps unlike the United Nation Human Rights Declaration, presumes that people are equal; he is presuming that equality is about restoring to people what they naturally derserve.

				-the way it goes is the way it comes up.				-Aristotle’s model of equality is predicated upon a logic that keeps trying to reproduce the very ‘inequality’ it fails to recognize		

 

		-substantive(Andrews) models of equality

			-the enumerated groups approach exemplifies Andrews.

			-the lists at Section 15 identify the forbidden discriminations.

				-section 15(2) constitutionalizes affirmative action, and repudiates the promotion of disadvantage.

					-it raises the elminiation of equality to a constitutional level.  it says that you can do away with equality without engaging in unconstitutional discrimination.  

					-section 15(2) is not neutral; doesn’t distribute what came to the court in the same pie. 

					-section 15(2) is a lens through which section 15 should be read



			Andrews structure:



				-section 1 override utilizes a two-part test.

					-(a)	does the practice produce social equality?  has someone been treated unequally, based on a contextualized analyssis?



					-(b)	can the practice be demonstrably justified in Canada?  



				-potential problems with Andrews, 

					-can one have a free and democratic society in the context of inequality?

					-should a ct. be able to override an inequality, allowing it to continue?

					

			(Andrews: Canadian law doesn’t have different levels of protection, such as strict scrutiny.)	

				-Canada has a far broader definition of what’s an inequality, yet allows some inequalities to continue (under the override provision).				

____________________________					

			-Title VII adopts a more substantive approach than does the Equal Protection Clause of the 14th Amendment;  Title VII lists enumerated grounds.

				-the 14th A.’s Eq.P.Cl. is abstract and does not name specific groups.  

				-the 14th A. treats the opprssed and the oppressor alike, which is seen as the hallmark of principle. 

				-is it permissible under the 14th A. to elminiate disadvantage through affirmative action?   or is it unconstitutional?  is the 14th A. intended to maintain the status quo or to promote equality?    These are still live questions in the United States.

				-if the Eq. P. Cl. was violated but there is a still social inequality, this is bad.  



			-the enumerated groups approach exemplifies the presence of particularity.

				-substantive indicia:	women, men, Jews, gays, etc. 

__________________________



isn’t human the ultimate abstraction?

______________
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	-the category white was created when it became necessary to keep Af-Americans as second-class citizens



	-doesn’t control for the level of the abstraction at which you present the argument	

________________

	-presumption in US law was that nature created the distinction between pregnant and non-pregnant women.

		-look at the issue of discrimination based upon pregnancy as follows:



			-some women and all men are not pregnant

		

			-some women are pregnant



			-so we’re treating likes alike and unalike unalike				

			



	-Aristotle’s approach does not focus upon subordination but looks instead at whether there is or is not a ‘real’ difference between 2 social groups.

		-he calls ‘separate but equal’ equality, this is fully consistent with group-based subordination.

		-Aristotle’s theory doesn’t even hold itself out as focusing upon the elimination of disadvantage.

_________________

Lavalle: 

	-native women marrying out lose their tribal status, but native men Do Not. 

		-this is consistent with Aristotle  . . . All women are treated the same.  Though women are treated differently than men, this is OK b/c men and women are ‘really’ different.’

_________________

law has participated in the arrangement of group-based hierarchies.

_________________



white men(Bakke), do not identify as members of a group; identifying as individuals is socially supported. 

	-what does it mean to say ‘as an individual’?

		-are you ever absent your group membership?

	

	-every discrimination claim is a group claim, though people are hurt as individuals. 	

_________________

	-should questions of national citizenship of Native Americans be litigated in court?

		-there are real sovereignty issues here, given that Native Americans have been legally subordinated and are part of a legal system they didn’t choose and that oppresses them. (??)

___________________________

	

	Andrews looks at discrimination within a social context

___________________________

	Affirmtve. Action: the way merit is measured is inaccurate, the Law School discriminates every year in its admission policy, by using LSAT scores

		-an all-white school would comprise an inferior educational environment. 

		-diversity is inconsistent with Aristotle b/c it means treating different people the same.  

___________________________
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Korematsu:	assumed that Japanese soldiers could simply blend in with Japanese-Americans.

___________________________

	

American racism has presented to the world a model to the world of how racism works.

	-the black civil rights struggle has comprised a model for anti-discrimination struggles elsewhere



	-these social experiences have marked U.S. law in its connection with the law of equality.   

___________________________

	Plessy: several key points in regard to.



		-(a)	What in Plessy engages in sameness/difference analysis?

		-(b)	What in Plessy exemplifies an awareness of group status and of group-based discrimination?



		facial discrimination means there is a law and a specific group’s name is in the law, this is the core..

			-it is hard in some cases to say what is facial discrimination?

___________________________



Plessy:	This is what equality means, it (in the court’s view) is consistent with the 14th Amdt. because separate but equal is equal.  

	-the court acts as if the colored car is as good as the white car.

	-Professor:	is anything separate ever equal?

		-it might have been a better litigation strategy to focus upon the bad quality of the accomodations in the Black car.



	-The court says the ‘race to which he belonged.’	 The court here is trying to determine who is who.

		-Plessy was regarded as 7/8 Caucasian and 1/8 White.  	

			-this sort of concept of ‘blood’ was a central component of racist thought and practice.

				-e.g., according to the 1 drop theory, 1 drop of blood was enough to make one Black.

					-So, a racist state needs Nuremberg-type laws to define membership in groups.  

					-a system of segregation must involve a definition of group membership

		-these categories are not chosen but are imposed and are created through a white-controlled political and legal system.



		-For the Plessy majority, race is a fact-in-nature, rather than a social construction.



			-they assumed that law should reflect nature, using the following model:

				

		God

		

		Law



		“Civil Society”		



		Private Social Life



		Nature 





	-According to this model, law should reflect nature, and in particular “natural racial differences.”

		

			

		-The model suggests that law should follow this procedure:

			-First, identify whether a law conforms with equality by asking whether it is reasonable.

				-To do this, look at social usages and customs.  

		

			-As such, law should divide people along the same lines as the society does.

				-and legislation is powerless to eradicate “racial instincts.”



	-Plessy is a pure example of the sameness/difference principle 

_________________________



Yet there were some contradictions within the Southern apartheid system.

	-The Railroad Company sued because it wanted to pull only one car, which would be cheaper.  



	-also, African-American women were allowed in white cars to take care of white children



		-So when the Alabama Supreme Court suggest on the bottom of page 22: “Never has there been an intermixture of the 2 [black and white] races socially, politically, religiously, or civilly” we just can’t take this seriously.  It is plainly wrong.



		At pp.14-15, the Supreme Court in Plessy tries to answer the subordination critique by saying that the inferiority was purely in the minds of black people.  



			-“We consider the underlying fallacy of the plaintiff’s argument to consist in the assumption that the enforced separation of the 2 races stamps the colored race with a badge of inferirity.  If this be so, [it is] solely because the colored race chooses to place that construction upon it.”



			-The white race would not believe that whites are inferior were the Blacks to enact racial segregation.

				-the court here assumes that it is an equal level playing field, equally divided				



			-The court refers to enforced commingling of the races.  this is absurd.  the segregationist system enforced the separation of the races.  if this system didn’t exist, then wouldn’t people then have the freedom of association?



Referring back to the model previously discussed, the court believed that:



	-the ‘civil’ sphere (like state action) is smaller than the social, that inequality is broad and infuses society, and that the ‘social’ or ‘private’ sphere is large and not reachable by law.  

	

	-if it happens that 1 race is at the bottom of society, that is just too bad and the law is powerless to change this.   [this is what the court means in claiming that the law can’t regulate or enforce morality.]



		-the court believes that 14th A. only requires civil and political equality, not social equality.  this limited reach is justified in the name of protecting the private social sphere.



	-the court does have a hierarchy model, in which difference justifies less.  

______________________________



	Andrews:	has a different conception of the relationship between state and society, the goal being to produce an equal society



	Whereas Plessy assumes that society is private and is not subject to legal regulation.  

______________________________
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	2 themes in this course:

		-(a)	Andrews

			-focused upon hierarchy and subordination.



		-(b)	Aristotle/formal equality, this is the ‘principled’ standard.

			-it does not see differences between people

				-a substantive approach, is perhaps more open to people’s individual biases

					-Professor’s critique.   The color-blindedness approach actually takes into account of people’s biases.  it is also not hard to show which groups are disadvantaged in society.  



			-a level line, equally divided



	-if a judge doesn’t see African-Americans as disadvantaged, then the dividing is actually unequal

	

	-if an approach focused on hieararchy is legitimate, then one can use it to critique socially created hieararchies.

______________________________



Dissent:	‘Every one . . .’: some people did to other to keep them out.



p.116:	Says that whites will remain dominant

	-white supremacy

	-he is saying come on, white people you can afford this



	-Harlan appeals to noblesse oblige among whites, saying that whites can afford this and notes that there 60 million whites and 8 million whites.  



	-theory shared by majority and the dissent is as follows:			 

		-society is separate from law, it is reflective of nature

		

		-Harlan’s dissent openly states that society has white dominance.

			-but this white dominance is not in law, but rather in the legal sphere



		-color-blindness:	a metaphor for the non-perception of color.

			-he assumes that we must be able to visually perceive who is who to assign them to their social place.



		-Civil rights are equal before the law, but not in society. 	



		-Harlan’s dissent mixes together sameness/difference thinking along with observations about hierarchy.

			-he selectively appeals to racism to undermine the majority’s invocation of it

				-Chinese are a race “so different.”

					-here, he assumes that difference justifies worse treatment



		-What does one make of the samenss/difference approach?

			-her critique of the Harlan dissent, once society is set up hieararchically, and law is blind to social hieararchies, the Harlan dissent approach would promote the maintenance of these social hieararchies.  



		-how stable are hierarchies across time?

			-Shelley:	private contracts preventing non-whites from purchasing homes were made because they could be legally enforced.

				-the Sup. Ct. says that the contract is invalid.



			-?:	will residential segregation continue once law has ceased enforcing them.



	-hierarchies are socially enforced through violence and thus they are unstable.

		-yet they are stable because through social power.



	-the Harlan approach:	

		-it didn’t recognize hieararchy when it was created through substantive, group-based discrimination

 			-color-blindedness is a way to equality. 



		-under the Harlan approach, hiearchy is just another difference to which law needs to be blind. 

_________________

	-If the Sup. Ct. had applied the Plessy method, would the Supreme Court have produced Brown?

		-Question:	can you dismantle hieararchy in a color-blind way.

			-yet there was massive resentment of Brown.

				-whites didn;t perceive school desegregation as in their interests.

_________________



	If the US were a democratic system, numbers would produce power.

_______________



Yick Wo, p.135.

	-it was decided before Plessy, so why did Plessy come out the way it did?

		-why didn’t the court see the discrimination in Plessy?



	-why is facial discrimination obviously discrimination when disparate impact is not necessarily discrimination?



		-Disparate impact means that no one’s name is on the practice.

			-is 1 person enough to constitute a disparate racial impact?



	-When you have an ordinance whatever was the intent behind the ordinance and implemented through state action, if a definite group has been denied the Equal Protection of the Laws, even if the law is facially unequal, the law is unconstitutional.

		-in this analysis, the court looks at who is in the two piles. 

_________________



next Mon.:	Korematsu and Shelly v. Kramer.



_________________
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Yick Wo to Brown

	On p.136, the court discusses what has become known as disparate impact.

		-in it, the law is 'facially neutral,' yet the law results in disparate impacts being visited upon o/w similarly situated people 



	Quote from Yick Wo:	"directed so exclusively against a particular class of persons,   . . . whatever may have been the intent ..  . oppressive mind." 



	The court saw a practical denial of the rights guaranteed by the 14th A. Eq P Cl.

		-and then inferred from this denial a mental state.



	"Doctrine":	when there is a large disparity in impact b/w o/w similarly situated groups, a court  can infer from it a discriminatory intent

_________________



	p.141, Korematsu.  The dissents in it have since been vindicated

		-yet the doctrine that Korematsu created has taken on an independent life, despite the court's repudiation of the result



The case makes 2 related doctrinal points:

	-(1)	the birth of strict scrutiny

			-which occupies a high place in the pantheon of the law of constitutional equality.

			-strict scrutiny looks quite critically at how 'racial classifications' are employed



	-(2)	the 'fit' b/w the reality a law purports to describe and the purpose it tries to further.

			-here in Korematsu the connection is b/w national security and the characteristic of being Japanese



		Whereas the Andrews approach would ask first:	does the law discriminate? And secondly is the discrimination justifiable?  These are 2 separate inquiries.



		In Korematsu, the majority seems to claim that the Japanese exclusion orders weren't racist b/c they were justified.

			-i.e., a justification of the Japanese exclusion orders became folded into a discussion of whether the orders were justifiable on national security grounds.

_________________





In the literature and cases, Korematsu is cited as an example of how much abhor racial classifications and for why strict scrutiny should not be applied to other classifications.



	-What does strict scrutiny mean?

		-built into concept is the fact that the Supreme Court used military necessity to justify racist governmental practices



		-though many key propopents of Japanese exclusion knew that there was not a military necessity in relation to the risk posed by Japanese Americans and Japanese residents;	still they used national security to justify the exclusion.



		-Why was it possible to make this argument . . . contemporary anti-Japanese racist propaganda.  Belief that Japanese would somehow blend in with the US population once they took their uniforms off. But how about women?

_________________



The question of fit in relation was first raised in a 1949 article by Tussman and den Broek.

	-an over-inclusive statute is one that doesn't fit, that includes people not belonging in the categorey

		-e.g, the Korematus statute.  All Japanese don't pose security risk, loyalty isn't genetic.  Being a security risk isn't a function of ancestry		



	-an under-inclusive statute is one that doesn't fit b/c it includes too little.   There are people not in the statute who ought to be included in it. 

		



'Fit' means fitting the relevant aspect of the world to the law's purposes.

_________________



note:	army is given an enormous latitude when it discriminates, against e.g. Gays and women

_________________



Shelley v. Kraemer sets a very high standard that the law hasn't yet met

	-many cases are inconsistent with Shelly, while there is a more clear doctrinal line from Plessy to Brown.



	[note:  these racial categories, such as Mongolian and white,  don't even say what they would mean.]



Shelly says that people can privately make racist agreements about real property but the courts wouldn't enforce them

	-should it be ok to have private racist contracts?

		-even when the state won't enforce them?



	-private racist terrorism, if not criminalized, may be permitted under Shelly, viz. KKK

_________________

the Shelly ct. was informed as to the relationship b/w private racial covenants and segregation   but it questioned whether this relationship was relevant to the case.



	-ct's view is that the market if allowed to work would not be racist



Shelly sets a framework for key issues in the course



Shelly is ahead of Brown.



We'll look at same-sex private schools, and historically black schools



Brown focuses upon the public only, not the connection b/w the private and public as Shelly did.



Brown's approach vitiates Plessy, in  Declaring that separate but equal is inherently unequal.



?:	how did the Sup. Ct. get from Plessy to Brown?

		-it said that the diff. B/w Plessy and Brown is in how the court views the psychology of AfricanAmericans



			-Brown ct. says that similarly situated white and black children once put in separaten schools, will generate within black children "a feeling of inferiority as to their status in the community."

				-prof. Institutional arrangements hurt the children and make them believe that they are inferior



Plessy, on the other hand, says that if blacks see segregation as unequal that is merely b/c they choose to place that construction upon it.

	-the Plessy ct. thinks that Black children are inferior

		-the Brown ct. doesn't.



Tues class:	we will discuss the statement in Brown that "separate educational facilities are inherently unequal."



	How would one write Brown now? 

_____________

9/23  Today: Brown, Griggs, Wash. v. Davis



Wed:	Bakke



Mon:	ch.3, Bradwell, Hopkins



p.172, in Brown:	separation generates a feeling of inferiority in black children as to their status in the community

		-what does that? separation per se? or white supremacy?

			-separation n. only reproduces white supremacy but effectuates it.

			-it maps onto social lines of hierarchy, and is given official imprimatur by state enforcement and legislatoion



?:	will elminating de jure segregation do away with black’s caste status?  or does this caste status go deeper than that?



[White kids were equally separated from black children but didn’t experience the overwhelming feeling of inferiority that black kids did.]



Note:	a different analysis would apply to chosen and affirmed segregation, e.g. Women’s Colleges and historically black colleges

	Does the Brown analysis, that separation inherently leads to feelings of inferiority, apply here?  It shouldn’t in her view.



Brown meant something that it didn’t say.

	-the separation here isn’t co-equal

	-it doesn’t say as the Harlan dissent did that segregation was pt. of white supremacy, produced and maintained by state power

	-It doesn’t use hierarchy analysis





If you are going to do away with de jure segregation why not say what it really means.

Weschsler critique:	there is too much substance here.



?:	what produced norms where courts are seen as legitimate when they appear “neutral”??

	-Weschsler definitively articulated a norm of legal neutrality in the context of his argument that Brown wrongly decided b/c Brown not neutral

		-he opposed Brown b/c it didn’t mirror society nor Plessy

			-as the Plessy majority he said that A-Americans merely sought to place a negative construction upon segregation



		-better to base law on freedom of association and private orderings



an appearance of neutrality:	reflects the status quo

	-whose interests does neutrality serve?



courts were worried about their legitimacy in regard to Brown

	-this concern focused upon whites’ interests

	-shows depth of racism in the US



Look at Weschsler’s excerpt.

	-why does he want Plessy back?

	-what does her want?

	-what bothered him so much about Brown?



Brown was a case of facial discrimination

Griggs was a case of disparate impact.



	-Griggs, like Brown, was a watershed case

		-a principal articulation of the meaning of disparate impact in the contemporary era. indicating that disparate impact can violate Title VII



		Griggs holding:	a job criterion having a disparate impact on a distinct group that is not related to job-performance violates Title VII

			-here, haivng a High School diploma was not related to the factory work the men were doing



		-the relationship b/w the job criterion and the ability to do the job is contested even when the criterion/educational qualification doesn’t measure/predict AT ALL job performance



		Griggs Plaintiffs: they challenged the relevance of the HS degree requirement



			-in fact many of the Plaintiffs in Griggs had been doing their jobs 



		-has Griggs been reduced to a dead letter now?



2 views of Griggs:



	(1)	emphasises the freezing of past discriminatory practices, arguing that the HS degree requirement was used to do this

		-there is intent-like language in Griggs, yet other language in it implies that regardless of intent, legally actionable discrimination would have resulted from the imposition of the HS degree requirement



	(2)	emphasises the condition of the blacks as subordinated, whose subordination produced by e.g. inferior ediucational system that situated people dissimilarly even before they started working for Duke Power

		-So though Duke Power had a facially neutral rule, the Supreme Court still held it responsible for discriminating against a population whose inequality it didn’t create



Wed.:	how does Washington v. Davis create intent?

_____________________
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 View 1 of Griggs

	-as freezing prior discriminatory practices to contine discriminating against blacks via ostensibly “neutral” means

		-one way of weakening Griggs is to limit it to its facts. 



	-Griggs 3-pt test:

		-(a)	there is a pretty dramatic disproportionality between 2 groups.

				a potential disparate impact.



		-(b) 	then ask: is the factor causing the disproportionality directly related to doing the job?

				-or is the factor, rather, arbitrary and unnecessary??



		-(c)	are the members of the excluded groups otherwise qualified for the job??



_____________________



p.190:	‘The Act proscribes not only overt overt discrimination but also practices that are fair in form but discriminatory in operation.”  If an employment practice operating to exclude blacks is not related  to job performance, the practice is prohibited under Title VII.

	-this ruling updates Yick Wo in a Title VII context

___________________



p.191:		Core of the Griggs ruling:

			-Having a good intent or not having a discriminatory intent does not redeem practices that IN EFFECT discriminate.

				-I.e., the court doesn’t care what you think but how your selection devices operate



There is also an intent-like component to Griggs, that is however NOT central to the court’s holding.

	-namely:	a showing of disparate impact was possible only b/c the company changed its test right after Title VII enacted.

_________________



NOTE:	Title VII does not have an intent requirement in disparate impact cases



________________

now, many members of the Supreme Court are hostile to disparate impact, focusing instead on intent as the core of discrimination.

_________________



What does it mean to validate a test?

-the answer is not clear.

the LSAT is valid in a tautological sense, if the same people take it twice they’ll get similar scores, but it is a bad measure of creativity, of thinking outside of a box, and ignores other skills

________________



Where is the discrimination pea?  It is always under ‘another shell.’  No one is discriminating yet there is discrimination.  Clearly wrong:  Why?

	-b/c discrimination in the educational system causes discrimination in the housing system causes discrimination in the employment system; these are all interrelated.

___________



If there is a racial disproportionality, is there a problem?

	-many say no, but doesn’t that reflect unconscious racism??

__________

Griggs:	asks are the standards really relevant to the job, or are they really selecting for race or sex?





Wash v. Davis

	-if test 21 is subject to validation why not the MCATs??



	-the Sup. Ct. validated test 21 not factually but essentially by declaring it valid, defining validity as the relationship b/w success in the police training program and the test 21 score.

		-just like law school

	

	-What is intent doing in Wash v. Davis?  Against what is it guarding??

		-why did the Sup. Ct. create a new standard for resolving 14th A. discrimination cases here, one focused on intent??

		-why did it create a different standard for Title VII (viz.: disparate impact) than 14th A Eq. Pr. Cla. (viz.: intent of purported discriminator).

			-when it could have just said that these facts are not enough to change the rule.  



		-Now, in a 14th A Eq. Pr. Cla. case, plaintiff has to show that the purported discriminator took the action BECAUSE it would hurt a group of people.

			-focus is now on conscious animus against a group

		

			-not clear why intent alone and not disparate impact makes some practice “based on race.”



				-and why is the unequal hand not enough as it was under Yick Wo??



Plus, most discrimination probably doesn’t happen like this, as discussed in the Lawrence article on unconscious racism at p.209.  Also: racism is often so built into social institutions that institutional actors don’t have to consciously discriminate to produce unequal outcomes



	-the intent model says that unconsciously racist acts are not unconstitutional.

		-it presumes, incorrectly, that most of what the government does is valid.  

____________________________
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Mon. Wash. v. Davis, Bakke



Tues.	Bradwell, Hopkins



	Lemmons and Sears.





What does intent do for the Wash v. Davis court?  it does the same thing in disparate impact cases

	-Feeney, expands on what the ct. meant by intent



What is the role of intent in discrimination?

	-must we intend to discriminate to do so?

	-must a government actor intend to produce an inequality to be liable for it?



Wash v. Davis ct.:	the intent thing is there in facial cases. and it helps in disprte impact cases.

	-facial discrim.:	open bigotry.  N words



If I need to show intent in dispret. impact case, how big a disprte. impact is needed to show intent?

		-4 to 1 in Wash wasn’t enough . . . so what WILL be enough?

		-Texaco-type smoking-gun evidence may be needed.

		-yet, more subtle forms of discrim. may not count as evidence. 

________________



	If private world is free, symmetry/Aristotle model of race and equality, then remedying the discrim. thru affmtve. action is doing it



	If symmetrical theory of Bakke, then affmtve actn. is deeply problematic.

		-equates advantage and disadvantage.



	Bakke ct.:	says if act in g. faith, can’t discriminate.  (intent model of discrimtn.)  need bad intentions.

		-discrim. is sin.  b/c bad thoughts lay behind it.  what ‘bad thoughts’ are needed for a federal discrim. claim?



	view from disprte. impact:	why isn’t the victim’s injury the issue?  why do we require ‘bad thoughts’ for discrim.?

_________________



symmetry/neutrality/Weschsler/Aristotle:	mean treating both sides the same.  ex:	no women’s colleges if no men’s colleges

_________________

Bakke: p.222.  basic holding has stood until today except for the 5th Cir. Hopwood case.

	-Bakke plurality opinion is criticised now b/c it supported educational diversity a la Harvard plan.  and b/c it said that an institution can voluntarily consider race/diversity (e.g., as a ‘plus’ factor) in admissions. 



	-The Bakke plurality said that there can’t be a specific # or quota  . . . institutional actors can’t voluntarily discipline themselves in this way.



	-Lsat is biased agst. Women and Blacks.  perpetuates white supremacy.



white students having lower scores than Bakke were accepted.

_____________

UC-Davis Med. School:	had discriminated agst. blacks and Hispanics before the implementation of the aff. action. plan.

	-so why didn’t it (and other schools) concede that it had discriminated in past in favor of whites?

		-why didn’t UC-Davis, other schools concede that they had implemented A-Action b/c poor Hisp and A-amcn. schools brings the school disparate inputs and that your criteria (Ivy lEague school, LSATs) are disscriminatory?

______________



the injury to Brown in re: race segregation is not like Bakke’s “injury” b/c Brown and other blacks were subordinated based on race and Bakke not.

_____________



Aristotle approach to equality decontextualises and treats social groups as abstractions.

	-adherents to it know they are principled when we know nothing about the history of group and their social rank order.



Whereas Andrew, 15(2):	utilises a substantive test focused on historic disadvantage.

	-Andrews is on the way to recognising that LSAT perpetuates white supremacy; is not there yet.

		-Andrews utilises a 2-step process, asking first is there discrimination? then is it justified?





Moving beyond Andrews, we can ask: is it a valid state purpose for Calif. universities to use affirmtve. action to end white supremacy?

__________________

Loving:	defines state purpose.  (??)

______________



UC-B Law Schl.:	1 Af-AMcn. student after Prop 209.  what an all-white school looks like it . . . inferior educational environment.

_____________

	Traditional admissions criteria exclude many talented p. of color.  U-M L. School discriminates every year via LSAT and then ‘fixes it’ via a limited aff. action program.

		-aff. act’n. is stigmatising b/c portrayed as ‘special program for less qualified students’  . . . so why not just change the general standards to get around this? 



		-law school also need to shift whom they accept among whites.  more women, more poor.

______________



	-Question:	let’s say that a school makes a change seeking to reduce race/gender discrimination.

		-other schools continue past discriminatory practices, and haven’t made this change.

	

		-Sup. Ct.:	says the other schools are OK . . . b/c institutions don’t have to do the most they could to show they aren’t discriminating.  
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Wed:	all of Ch 3.2



Wed:	Sears, Lemmons



What did the Bakke Ct. mean by taking race into account? 

	-do they mean race as a category?

	-groups?



The Bakke plurality assumes that the MCAT test is a sort of neutral standard, universally applicable to disparately situated social groups.

	-they use the MCAT to measure people’s merits



	-for MacKinnon, we should measure the ‘standard’ (i.e., the MCAT or the LSAT) by people’s merits.

		-a disparate impact analysis would show that using the MCAT/LSAT as a primary admissions criterion discriminates against blacks, hispanics, and women. . . . the MCAT and LSAT favor some groups and hurt other social groups

		

			-if these results obtain, it is appropiate to question the use of the LSAT. 



the analysis of Wash v. Davis would imply that the LSAT/MCAT/SAT are not not discriminatory just b/c of their disparate social impacts.

	-but doesn’t this analysis implicitly assume that “merit” is distributed by race and by sex??

		-anyway, how is doing well on the MCAT or the LSAT related to being a Dr.? a lawyer?



	-setting up an admissions system heavily reliant upon the MCAT virtually ensures the perpetuation of Discrimination.



	-her view:	the LSAT is not a valid, single standard against which to measure all people



The Powell plurality sees no diff. b/w the discrimination in Plessy and the discrimination in Bakke.

	-she says that they are being ridiculous.



Now:	even taking race into account has been seriously questioned, although when Bakke decided people say it as the MINIMUM required.

	-e.g., Hopwood attacked the Bakke plurality’s opinion, holding that diversity within state-funded educational institutions is not a valid state purpose.

		-Hopwood approaches ‘equality’ without regard to social content, equating blacks and whites



in Arist.’s view race is abstraction . . . same for Bakke plurality.

	-in their view, as with Weschsler:	to be neutral is to view race as an abstraction.



		-Bakke dissent, esp. Marshall says no. don’t treat blacks and whites the same b/c whites are socially favored and blacks oppressed.



Ch. 3. Sex and Sexism



	-Ch. 2 discussed how we got from Plessy to Brown?

	-Ch 3.1 discusses how we got from Bradwell to Hopkins.

		-both concern stereotyping in re: occupations, and also whether women should be able to make a living.

		-these 2 cases introduce the role of materiality and economics in women’s lives.

		-Bradwell held that women couldn’t be lawyers; it wasn’t in their nature

		-there has not yet been a Brown for gender

			-Reed is too limited to be a Brown for women



	-the workplace: a key site for inequality, yet laws seeming to mandate equality govern workplace. 



		-cases concern elite jobs, viz. lawyer and partner in CPA firm

			-issue:	can gender be a factor as to whether women are to be permitted to do these jobs?

	

			-it took until Hopkins for the ct. to hold that an employer can not effectuate gendered standards to exclude women



			-Bradwell held that the ability to become a member of the bar, without regard to sex, was not a privilege and immunity.

				-it took a long time for cts. to vitiate Bradwell’s logic and recognise gendered stereotypes as such



		-in Price Waterhouse, the Sup. Ct. adopted the 2d Cir’s holding that sex stereotyping is a cause of action under Title VII. . .  holding women to a gendered standard is actionable.

			-gender is an issue in spite of women’s class level and race. 



		-comparatively in Bradwell sexual stereotypes made the exclusion of Bradwell from legal profession LEGAL.



			-FLIP:	the Core of Bradwell is almost exactly opposite to the core of Hopkins.





How did the legal structure enable Hopkins to become a partner at a CPA firm?

	-does the law concerning sex equality work best for elite white women, considered as “individuals”?.



Wed:	Lemmons and Sears:	class actions.  lower-class women.  In Sears there was not a someone  . . . a problem for the court. 



	1st:	are we able to question the standards?



	2nd:	then we can identify standards as specifically male-biased.



she considers sex stereotyping as pt. of the image/reality relationship

	-i.e., the relation b/w the image of women and their reality



Theories of Stereotypes:

	-Passive:	they are objective reflections that mirror social reality



	-Active:	some people have power over others; they create stereotypes that promote the subordination of women

		-stereotypes depress the development of people’s merits, in a dynamic interactive process b/w social expectations and behavior



Are real abilities excluded that aren’t part of the social image of success as lawyer?

	-if so, then a potential disparate impact claim, but the disparate impact idea has larger contours than commonly understood.  

_______________________

9/30 class



Mon:		Reed, Craig, Frontiero



Tues:	JCB



Wed:		Feeney, Rostker, Gedulding





The cases provide different answers to the question of whether a particular practice is or is not sex discrimination.



	-Bradwell:	adopts the mirror method, wherein the ct. evaluates the legal validity of a practice by determining whether or not it mirrors society . . . really this test means whether the law reflects the court’s notion of a woman

		-how did the Bradwell ct. come to know that women can’t be lawyers?

			-issue:	can women be judges?  

____________	



	Were Price Waterhouse’s actions sex discrimination?

		Hopkins met the (male) standard of being an accountant.



		-in Price Waterhouse, we see that the core doctrinal concepts have been flipped from Bradwell. 

			-Bradwell:	law is to be made for generalities.  (the ct. admitted that a married woman shouldn’t be under her husband’s control)



			-Price Water:	made a law for exceptions, looked at the female plaintiff as an individual

				-female conformed to the merit standard. she is an exception to the female stereotype.  

______________



Discussion



	-ct. did not argue in its holding that the standard for partner was a male one.



	-women can be sexist. . . dominant values can be enforced thru women., despite women’s good intentions.   ..  thru blacks, etc.  the key issue is are the decisions gendered?

	

	-discrimination is not biological.  women can discriminate against other women.  o/w, Price Waterhouse could argue that it was not sexist b/c women discriminated against the female plaintiff.

_________________



Next 2 cases answer NO to the ?, is it sex discrim?

________________



Oddly (from a neo-classical econ. pt. of view), the Price Waterhouse partners acted against their interests . . . she was good accountant 

	-many law firms discriminate against women and blacks, even against members of these groups that perform well.



Questions of Economic Rationality here:



	-(a)	Firm pays women less than men for similar work b/c 

this benefits the firm.  clear economic justification for this.



	-(b)	more problematically, Price Waterhouse discriminated against Hopkins though she performed well.

		-implications:	the “market” is sexist and racist.

			-rather than isolated instance of “market failure”



		-issue:	will the market solve these problems, acting on its own dynamics?

___________________-



Comment:	the very pervasiveness of discrimination makes it economically rational to pay women less.

_______________



	Posner:	seems to assert that efficiency is a criterion of statutory interpretation.

_____________--



arg’t for wages for housework:	if implemented, would raise the floor of all women’s wages, benefitting all women.

	-arg’t against:	it will monetise the family, reinforcing the private/family divide.

_______________



Price Waterhouse:	Does not address the Sears-like case, occupational segregation; too individualised.



Bradwell and Price Waterhouse:	same work. . .  nice Aristotelian fit, where issue is whether likes will be treated alike? 



	-matter of different work:	Lemmons and Sears, litigators tried to characterise in terms of likes and alikes. 

		-ARGUMENT:	the worth of women’s work is similar in value to men’s work, as measured by value-added to product.

			-what does gender have to do with occupational segregation?? court didn’t address b/c it held in Lemmons and Sears that the work men and women did were “different” .. .  unalikes, unalike,  



			-do women have a claim of right to more $$$?

		

		[Equal Pay Act:	sameness standard, with a little give.] 

___________________



paid housework:	one of the worst jobs, mainly done by women.  



Muller v. Oregon:	maintain women as a permanent second-class group in the labor market . . . problematic.

___________________
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This Week:	ch 3.2 Sex Classifications

_____________

Sears:	a lot of people involved a class action



Hopkins:	illustrates the likes alike approach

	-critiques ‘double standard’

	-Hopkins is an exception among women . . . thus quite diffeent from Bradwell, where ct. held that law can’t be based upon exceptions



Sears; Lemmons:	concern the most typical conditions of women’s work, still a remarkably segregated picture.

	-women are in the lower half and bottom of wage scale

	-little control over conditions of work

	-low pay

	-few advancement opportunities

	-punished for discontinuities



	-generally, quite different from men’s work.



	Why? (1)	why do women do the work they do?

		-a response to the available opportunities

			-so why do these opportunities exist?



		(2)	Do these segregated conditions mean that there is sex discrimination?

			-b/c women have no choice

			-but WHO is doing the discriminating?  the employer



			-if the segregation results from women’s choices, there is no problem under the Sears/ROSenberg argument.

______________

commission sales:	more $$ on average, but no $$ guaranteed

______________

	-like distinctions in cases involving comparable worth . . . women do different work and are paid less

___________



Sears defense:	women lacked an interest in doing other, better-paid work

	-but don’t women like men have other priorities? family, etc.



	-experts have 2 different theories of the source of the disparities.

		-Plaintiff, women and men have the same motivations, both seek to make more $$$.

			-women and men are pulled by the set of available opportunities



		-Defendant:	seek to harmonise family life and home life.

			-women: internalise values

			-demand-push theory

			-Sears:	did not ‘discriminate’ but simply responds to what its applicants want.



			-Prof.:	how is this related to pay?

_____________

	-What does choice mean under conditions of women’s subordination?

________

	-nurses’ pay should be increased b/c truckers do similar work.

__________



	-would commission work be paid more if women did it?



		-the structure of economic incentives reflects a structure of values?  these values are not merely economic.

___________

	-Who is right b/w Kessler-Harris and Rosenberg?

		-are Sears and Denver pt. of creating these economic divisions?

		-Sears drew a stereotyped line guaranteed to map onto pre-existing disvisions in society . . . but does that mean Sears engaged in sex discrimination.

__________

Swiss system of comparable worth:	women get both back pay and current pay increaes

____________



	-different views about how to produce equality



		-Title VII:	no exception for the “market,” history, marketplace, etc.

			-the market is invisible and seems natural to people . . . how competent is the market to remedy discrimination.

			-yet “government” intervention is visible.

______________



	-why is not comparable worth a legal claim in the US, given wide disparities b/w men’s and women’s economic situations?



		-comparable worth:	would change the base pay rate for certain female-dominated jobs . . . would raise the floor

______________

Sears:	didn’t try to make a business necessity defence

_________



women who wanted to become commissioned salespeople were not allowed to do so.



	a blanket adaptive preferences rules would militate against individual choices.



	-why do judges seem to ignore individual women  when there are large patterned disparities . . . the Sears data

may well serve to legitimise discrimination b/c numbers are so large.  

		-assumptions:	

			-(1)	b/c so many people do it, it’s OK.

				

			-(2)	when the market is doing the discriminating, it is OK.



			-(3)	women choose one at a time to get paid less than men.  a matter of personal choice.  

__________



	-the legal theory seems to be looking for exceptions such as Hopkins.



		-the large patterned disparities seen in Sears dovetail with the judge’s perception that women’s work is “different” and not comparable to men’s work.

			-esp. true if “women themselves do it.”

�______________________
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Freedom of choice and operation of the market

	-relationship b/w housework and devaluing of paid domestic labor.



		-questioning segregated labor market: is done by comparable worth, and wages for housework



	-a systemic level problem.

		-not best addressed thru individual cases.



	-took a long time to get Brown, was hard to see how Brown might not have happened, and how it could have been differently.

		-Brown: like comparable worth

_____________--



	-comparable worth:	borrows from the labor theory of value, while making a comparative claim.

		-asks why women doing quite similar jobs to men make much less?

			-should this vast dissimilarity make out a claim for sex discrim?  the more women, the less money.

				-best to sue individual firms?



	-comparable worth: is not a recognised legal claim in the US; no one is suing based on it.  There is not a legal right to comparable worth in the U.S.

		-now unions try to negotiate

___________



3.2	Sex Classifications

	-no one uses facial classifications any more, except for affirmative action

		-little FACIAL discrimination now. 

	-in confronting these distinctions, we’ve built the sex discrimination law.

	-implicit or explicit sex/race parallel.

		

	-what do courts understand sex as?  what can you do with sex?



	Reed, Craig, Frontiero, J.E.B..

		- J.E.B.:	can you use gender in choosing juries? NO.

	-Tiers of the doctrinal apparatus:  here, cts. employ an implicit model, asking how tight must the sex distinctions be?  how important must the purpose be and how tight the fit?

		-courts want the state purpose to be better and better as you go up these tiers of scrutiny



		-First, a woman has to be similarly situated to get into the structure

			-structure:	identifies the terms on which likes can be treated alike.		



		-Reed:	invalidated intestate statute using rational relations review.  (Ginsburg represented Reed)



		-Craig:	invalidated drinking law using intermediate scrutiny.

			-the state purpose is highway safety; not allowing men to drink beer b/w 18 and 21 is nevertheless invalid.

			-intermediate scrutiny, as applied to gender, operates like a strict scrutiny standard 



		-Frontiero:	a PLURALITY of the Supreme Court applied strict scrutiny . . . gender is a suspect status . . . an increasing acceptance of strict scrutiny.  When the Sup. Ct. scrutinises it looks strict. 

			-strict scrutiny originated with Korematsu.

			-ERA applied strict scrutiny to everything. 

			-need a very good state purpose to justify, such as national survival, security.  



		-JEB:	has strict scrutiny been achieved anyway, although the Sup. Ct. didn’t say so

_____________

women have a lot of rights after death, many fewer during life!

______________



	-Victories and Limits

		-before Reed, no constitutional-level sex equality

			-before Reed, a 2d-class status for women could be expressed thru law



		-after Reed, a law applied to Reed had to be rational. . .. the 1st even this was true.

			-in earlier cases, the Sup. Ct. said that gender-based classifications were OK



	In Craig, a gender-based line couldn’t be used even though a better purpose than Reed.

		-toughe scrutiny, more rational

		Craig:	turned on what comparison do you use . . . no doctrine to tell you which approach to use.

			-Rehnquist:	says the approach is rational b/c of 10 to 1 ratio of male deaths to female deaths.

			-but the majority counters, claiming that only 2% of men are responsible for these deaths. 



		J. Stevens:	what int. do men have in drinking before age 21? 

			-o/w they are branded inferior . . . hieararchy is front in front of your face.  a hieararchy among women based on age

			-her ?:	why did this hieararchy register with the court when others did not? 

__________________

	-The Supreme Cts.:	look for more connection b/w reality and legislative purpose

		-cts. as you get closer to sex equality, the rule will have to fit social reality more.

____________



	Frontiero:	higher-level security than Craig

_____________



Ch 3.3, next week.

___________



Intent model:	no bad thought, no discrimination, and the ct. can’t invalidate.



	-if there is a facial classfctn., no bad thought is needed.

_______

What do cts. think discrimination?  a bad thought.

___________________
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	-What are the differences b/w cases where the Sup. Ct. says there is and there is not sex discrimination??



		-when can the government take sex into account??

		-and why wasn’t not paying for pregnancy thought to be NOT sex discrimination.

________________

Sup. Ct.:	facial discriminations are bad b/c based on stereotypes about women, and b/c denigrate women

	-Frontiero:	Sup. Ct. said it was bad to assume that women are dependent upon men; this undermines women’s independence.

		-institutionalises a sex-based distinction in law, assuming that women are less capable.  

_______________



	-Does it matter . . . the More discrimination in society the more real is the assumption of women’s diminished capacity, the more rational is it to mirror that 

assumption.

		-Sup. Ct.:	a sex equality approach should mirror reality, not try to change it

			-e.g., ignoring the inequality b/w men and women to focus on the exceptional women to invalidate a rule reflecting that.

			-We know how much we care about sex equality to the degree that we invalidate the regulations reflecting actual social inequality



		-what are we really doing with sex equality law when reality seems not to matter?



		-What if Craig data were true for not 2% but 50% ?�

		-basis of Frontiero ruling, b/c women less and less need the assumption of dependence built into the statute it is sex discriminatory to have it there.

			-yet, in most military family the woman is dependent upon the male soldier/officer.  



			-Frontiero: is reminenscent of Sears.  the Sup. Ct. ignored vast areas of data showing gendered disparities.

______________



Sup. Ct.’s approach in 3.2:

	-a reflective, static picture



	-when men and women are “similarly situated,” they are comparable.

		-so only the exceptional woman who has succeeded by male standards will get into the game

		-?:	why doesn’t the court see the sex hieararchy when it is there??

__________



O’Connor in JEB asks: is there NOTHING to gender other than stereotype?  she says there is but DOES Not answer inequality or hieararchy b/w men and women.



	-jury decides what reality is.



	-once women were considered incompetent to serve on jury b/c of sex 

_____________

	-bias:	when a view/an epistemic standpoint affects our perception of reality s.t. we look at it w/o regard to evidence.  

___________

her view:	gender creates a diversity of experience that we affirmatively want to be on juries

	-use gender to get people who may bring certain experiences to the jury

	

	-so why can’t you use gender in jury selection 

_____________________



How would Blackmun answer the question:	why not have an all-male jury?

	(a)	would de-legitimise the court system



	(b)	women wouldn’t then be equal citizens

________



Her view:	if any slice of the population is missing from a jury, then something about the perception of reality is also absent from the jury

	-her view:	social conditions of inequality have affected the experiential standpoint of men and women; and in turn how the jury will assess fact issues.



	-something is lost w/o women, but not clear exactly what.



_____________



It is really pretty easy to get around Batson, b/c one can just give other reasons!!!

______________

Scalia:	gender here is being used by both sides, so how is anybody experiencing discrimination???

	-balance of terror model of equality.



	-Is there any such thing as an individual apart from group membership??

_________________-
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Special class:	Friday, 11-12 AM



	-Was JEB wrongly decided?

		-b/c it is harder to use gender now in selecting juries?

		-or can attorneys really still use gender, by being evasive about their real objectives?



	-Was JEB just a symbolic gesture?

		-or a meaningful authoritative statement?

_____________-



Basic idea of JEB:	Unless discrimination is facial, not a problem

	-Ct. noted that it would be OK to exclude all nurses or all ex-solidiers

___________



Issues:	-what is it to discriminate?

		-what is a symbol?

		-Can you expressly use sex as a reason in selecting a jury’s membership?

_____________



excluding women from the jury is not allowed in Canada

	-there is no intent requirement under Andrews.	 



	-excluding all ex-soldiers would be discrimination itself, potentially b/c ‘nurse’ is a pretext for women.

______________



A more diverse jury

______________



Sup.Ct:	sought to distinguish ‘history’ from ‘law’

_________



Trade-off b/w interests of people serving on jury (Batson) and the goal of breaking down social hierarchies (Andrews)

	-her view: the interests of litigants, are more important than interests of people serving on jury; people 

have a lot of chances to serve on juries.

______________



Three Cases:	Feeney, Gedudlig, Rostker

	-Why did the ct. think that there was sex discrimination on these facts?	 



	-What is wrong with these cases?



		-Geduldig:	pregnancy, benefits for

			-pregnancy is unique, a unique difference.



		-Feeney:		veterans’ preferences in the Mass. civil service. 



		-Rostker:		male-only Draft is OK, b/c Cong. (and the military services concurred) said that only men 

could serve in combat . . .  So men and women are not similarly situated with respect to the draft/capacity for military service.

___________



Geduldig:	

	-likes treated alike, with regard to pregnancy and non-pregnancy

		-Both women and men are non-pregnant

			



		-p.450, n.20:	“normal pregnancy is an objectively identifiable physical condition with unique characteristics.”



			-reasoning of the Sup. Ct.:	 Unless, not covering pregnancy is merely pretextual for excluding women from the workforce, it is not ‘gender-based.’

				-but the plan can exclude pregnancy on a reasonable basis



	p.451:	“The lack of identity between the excluded disability and gender as such” is clear after even a cursory analysis

___________



Program divides employees into 2 groups:

	-’pregnant and non-pregnant persons’



		-Brennan:	but vasecetomies are covered

_______



Sup. Ct.’s Idea of pretext:		

	just b.c you are a woman . . . for the purpose of the excluding woman

______________



Geduldig:	we’re up against the wall of diffence.  Sup. Ct’s opinion shows need for a model of discrimination that tells us what is wrong with fn 20, p.450.

___________



Probs with Geduldig:

	-very few social practices discriminate against all women uniformly

		-only a subset of women are pregnant at any one time, . . . BUT:	men will never be on the other side of the line



		-some women will never get pregnant but will nevertheless have experienced discrimination b/c of the possibility that they’ll become pregnant. 



(1)	Elevate pregnancy to subordinate women thru. it



(2)	Women are said to bring pregnancy on themselves, thru female irresponsibility’

	-but a lot of pregnant women did not choose to become pregnant.

______



Geduldig opinion does not clearly define discrimination

_______



	-why would a male/commonality model have to be our model for equality??�___________



Sup. Ct.:	it is OK to favor childbirth, along the life/not life line.



Geduldig:	the ct. draws a line b/w wk. and non-wk.

	-pregnancy:	pt. of the ‘natural’ world, not social.

		-a key assumption in Geduldig is that when something is biological it is not sex-based

			-Sup. Ct. says that Pregnancy is a line drawn by nature (as in Plessy), but the ct. says it isn’t ‘gender as such.’



		-if Pregnancy is not gender, then what is??

___________



Tues:	will discuss intent again.

____________



What could they have done to make this look like gender?

___________



Feeney:	the most qualified persons were not allowed to do the work. 

	-b/c Vets. got job instead of women . . . This is not discrim. b/c called ‘veterans.’



	-play it back into Bakke





	-Sup. Ct. applied Wash v. Davis, holding that b/c no intent --> no discrimination.

		-analogously to Geduldig, a lot of men aren’t Vets. (BUT:	virtually no women are).



	-Intent = doing something b/c of grp-membership, to exclude a group. .

___________
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Feeney:	applies the doctrinal result of Wash v. Davis in a legislative setting

	is this sex discrim??

			-the Sup. Ct. said no. is that a problem?  She says yes.



Feeney:

	-Sup. Ct. said that the vastly disparate result was not discrimination per se. and noted (in dicta(?)) that sex discrim. in the military was not at issue



	-As conceptualised by Sup. Ct., Intent is hard to prove.

		-how to prove what legislature intended when it has so many members and each thinks differetly

______



	2 views of intent (others are possible)



		1.	FACIAL

				-What they did? What does it do?



		2.	DISPARATE IMPACT

				-here ‘invidious intent’ would mean ‘bad thoughts,’ such as desire to subordinate women.

					-So, to get proof of intent, a person would probably have to interview legislators. and they probably wouldn’t say they did this in order to subordinate women.  Proof of ‘discriminatory purpose/intent’ is hard on these facts.



	Under Feeney, for a practice to be discriminatory under the 14th A Eq P Clause, there must be a conscious bias

		-what is key to this idea is a socially drawn ‘line of demarcation,’ created in order to subordinate women, blacks, etc..  (a way of looking that produces the activity the court called discrim.  )

	



	p.454:	“Discriminatory purpose” means that the legislature selected or re-affirmed” a policy ‘in part because of its adverse effects upon an identifiable group’



		-?s on this standard for discrimination??

			-What is between ‘because of’ and ‘not merely in spite of’?

				-that is indeed where most discrimination occurs.

				-why is recklessness not enough??





			-OK to pass laws and rules that have disparate impact SLA no ‘bad thought.’

				-Therefore, a lot of discrimination is permitted to continue to exist, with this theory of discrimination, both official and otherwise.

____________________



Andrews:	some things are more important than equality.

	-”justification provision”:	allows some inequality 

		-while preserving the notion that such disparate impacts are sex discrimination



	-2-pt system.

______________



Rostker:	underlying issue is when have gender-divided, this creates the separate pools.



	-”Evil eye” is from yick wo. What else is left from ‘Yick Wo’? 

		

‘Hall of Mirrors’ Problem:	this mirrors that, shell game business

	-as if nature produced ‘natural differences,’ when Congress in fact did it.

		-the law situates people similarly or dissimilarly;  God, market, nature, or biology did this before

__________



How they do it:



1. Yick Wo.

	-difference b/w law and the administration of it



2.	Feeney

	-the law itself creates the disparate impact.

		-’FACIAL.’

____________

	

different adjudication of the cases:



	-Feeney:	all focused on intent

		-Sup. Ct.:	defined inequality as follows: if you don’t mean it, it is not discrimination.

		-Sup. Ct.: understands facial discrim., but why doesn’t it understand other types of discrim.???

			-ignores problem of unconscious discrimination





	-Yick Wo:	didn’t need evidence of intent, in sense of ‘bad thoughts.

____________



Sup. Ct.:	gave the milit. a lot of scope for making decisions  

	-Korematsu

		-also true of private corporations in individual disparate treatment cases . . . . their acts are given as much presumptive validity as are those of the government

			-federal government.

_______



Title VII:	purpose is used . . . need to have something like “I didn’t hire her b/c she is a woman

____________



Ch 3.3:	(Permitted) benign vs. (Prohibited) invidious Discrimination.

	-Wide Arc

		-what distinctions can/ cannot we make on the basis of sex??



		-ISSUE:	WHAT IS THE FIT b/w benign invidious distinctions, on the one hand, and the courts’ approach to hieararchy/substantive equality?



			-’invidious distinctions’:	gender neutrality line of cases



			-’benign distinctions’:	sex specifity line of cases.

				-find a difference, recognise it, fix it.

					-e.g., affirmative action



					-difference side of the doctrine: Treat unalikes unalike



				-Does benign distinction get at what what the hieararchy critique gets at??

					-or is it just a frame imposed by the sameness/difference model?  

___________
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Formally low level of scrutiny applied to certain  sex-based distinctions

	-WHY??  When race seen as being almost always an invidious distinction??

		-consequence:	more sex-based distinctions will be valid . . . so if there is a disadvantage it can perhaps be remedied via aff action

			-Thus, aff. Action might be more valid in re sex than in re race



	-BUT isn’t the real issue hieararchy and disadvantage, NOT doctrinal distinctions??�		-and to what extent a given case remedies/furthers hierarchy and disadvantage??



Benign/Permitted Distinctions:	Muller [labor], Kahn [tax] Webster, Johnson [Wanrow]



Prohibited/Invidous distinctions:	Goldfarb, Wiesenfeld Wengler



Fri class



3.4 Educ

	esp. single-sex education

		-and the VMI Doughtery case



	Mond. Pregnancy, 3.5



Muller discussion

	Material consequences of this case:	Chief effect is to disempower Women workers

a.furthers reifies women’s 2nd-class status in labor market

			b/c hiring a woman may be disadvantageous



		b. increases the explotiation of women workers, b/c firms will pay women lower wages than o/w

	

Now:	focus is on the symbolic effects of Muller

	-for whom is symbolism primary.  Rich women, non-workers



	-for whom are material effects primary? Female workers



		-help them:	NO. lower wages, institutionalises women’s 2nd-class status in labor market

				YES. Breaks, stools



Problem with the Muller case is not the substantivity or the symbolism of it but rather the susbtance of the case, its material effects



	-Now, many say that if we have openly substantive law, this will entail having conservative politics imposed upon women, as happened in Muller

	

	Fear is that benefitting some women now will harm all women in long-run

		-Thus, can’t get anything for women thru law. 



Prob. With aff. Actn. Is our current inability to have a SUBSTANTIVE discussion about it

	-we need aff. Action b/c we discrim. So much in the ‘regular’ admissions process

		-thus we begin with an unequal setting and then seek to compensate for that.

__



p.528:	  In kahn, there was a factual basis for giving more $$ to women widows than male widowers, due to sex discrim in employment, women less likely to be able to support themselves once hubbie dies



	-what does Kahn do symbolically??



		-recognises a large problem but then produces little change on material level.



How it looks?:	symbolic, may affect pay over long-term



What it is?? Gives $$ now.  
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	-sex-specificity v. gender neutrality

		

	-ACLU:	organised a concerted litigation campaign . . . took away benefits from widows

		-focus of the campaign: was challenging statutes that give sex-specific benefits.

			-Goal:	elminiation of “special” benefits based on sex

____________



	-what is the place of sex-specific laws in the fight for women’s equality??  is there anything sex-specific that is important to keep for the struggle for sex equality??



		-what is best legal strategy to obtain equality for women?

____________

Ginsburg wrote VMI

	-the cutting edge of sex equality law is integration, assimiliation, gender neutrality



	-Ginsburg:	went at a substantive system abstractly, and got a substantive result.

		-but was anything lost after the VMI case??

	

	-Brown and Vmi, taken together, seem to imply that single-sex education is unconstitutional

		-is there a difference b/w affirmatively chosen segregation and state-imposed segregation?

			-Professor thinks so.

_______________



	-Hogan:	problem with breaking down sex specific education through gender-neutral policies?



	-historically black colleges have a precarioues existence b/c race is seen as invidious and it looks like segregation.



	-Women’s colleges:	face a lower-level of scrutiny but only women are allowed.

		-women’s colleges commonly allow men to attend classes, in consortia arrangements.



		-but courts might think that if men are allowed to attend classes, why is it so important to have a women-only college.

_________________



the ACLU is trying to sue the Harlem Young-Women’s Leadership Academy . . . no Plaintiff yet.

	-would a man want to attend it??



	-are women-only’s schools just a ghetto?  or are women’s only schools necessary??



	-do we want to apply the same analysis to historically black colleges as we do to justify women’s colleges??

_______________-



	-Women’s schools continue to exist in pt. because no male plaintiff has yet challenged them

		-will the market destroy them?  then why would it be necessary for the ACLU to sue?

____________



cts.:	does not characterise 1-sex environments in terms of sex equality.

______________



data:	women do better w/o men in class

		men do better w/o women in class

____________



	-Can Adrienne Rich’s argument about women’s unique contributions to the university exist in the co-educational	

university?

		-Fn 4, Carolene Products, exclusion from the political process.

____________



	-Do the affirmative action arguments?

		-how relevant are the compensatory arguments . .. the asumme that the inequality in the past . . . not only?

____________



	-Assumption behind VMI:	for women to counter sex equality is to enter into and change formerly all-male institutions . . . an assimilationist argument

		-if women can do what men have done, why DO WOMEN NEED TO DO ANYTHING themselves??

			-if let women into VMI, one day will have to let men insto Smith . . . . thus gender-neutral arguments are a double-edged sword.  

____________



	-in what ways was VMI male-only . .. 



	-the Virginia Military Women’s School was not comparable to the Virginia Military Institute  . . . in fact, it was set up to exclude men.



	-how attack women-only colleges . . . . it is against public policy to have women-only schools . . . then they would lose their tax exemption, and they would thus be forced to close down.

		-this argument might work b/c of the increasingly close scrutiny of sex-based distinctions.

____________



	-Are women-only colleges islands of sex equality . . . . no one makes this assumption

____________



	-sex-specific benefits founder if we accept gender-neutral arguments about the ability of women to do anything.

____________



there was no comparable VMI for women.

	-VMI is diff’t than Smith, b/c VMI was a male-dominated institution . . . whereas Smith is perhaps an island of sex equality. 



[argt.:	-maybe a single-sex sets the standard for a profession . then allow in members of the opposite sex.]

____________



	-should ending male dominance be a valid state purpose?  she says yes!

____________
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VMI:	is less abstract and more substantive. 

	-direction of the Sup.Ct.’s motion towards more substantivity



	-sex is being strictly scrutinised though not yet specifically accorded status of strict scrutiny.

		-thus, it is sex discrimination to do what VMI did although VMI might have been OK under intermediate-level scrutiny.

		-not much gained via. express doctrinal labels.

_______



ch. 3:	arrayed from ‘sameness’(Work) to pregnancy, which is most “different.”



p.644:	VMI.  “inherent differences” b/w the sexes are enduring.

	-the “2 sexes aren’t fungible” or replaceable

	-”inherent differences b/w the sexes” remain cause for celebration.

______________



	-balance b/w substantive term ‘denigration,’ a subordination kind of word, and gender-neutral language.

____________



	-the ct. is listening to arguments about hieararchy, moving beyond a strictly doctrinal focus. 



	-Webster:	sex classifications can compensate women, by “promoting equal employment opportunity”  (California Fed. case).

		-under ‘Webster’ and ‘Cal. Fed.,’ the goal of law is not to reflect reality but to TRANSFORM an unequal reality.

			-inequality is not the result of ‘real differences’ b.w the sexes, but of society. 

_____________



	-what can you do with sex

		-can compensate: Webster



		-can PROMOTE:	California Fed.

________________



Sec. 3.5, Pregnancy.

Issues:

	-is the ct.’s application of Aristolte in the pregnancy cases actually a misapplication of Aristotle?



	-what is a gender neutral analysis of pregnancy?

		-before Cal. Fed.



		-Gilbert, applies Gidualdi in the Title VII context, adopting FN 20 of Gidaldi.  



		-Early pregnancy cases:	not giving medical insurance to women is OK b/c members of the class women and men are on both sides of the line.

			-some women are not pregnant, and all men are not pregnant.



			-if all women are on side A, and all men on side B of some line, then there is sex discrimination.

				-Therefore, under the Gilbert logic, only social practices that affect all women uniformly constitute sex discrimination

					-e.g., sex harassment  . . . not all women are affected by it, and even those affected by it are not affected by sex harassment in the same way.

________________



Iss.:	what is the Sup. Ct.’s theory of sex?

______________



the ct.’s treatment of pregnancy: a way of controlling women’s behavior

	fetus:	a way of getting at the woman, to control her.

____________



clearly problematic that Gilbert ct. did not find sex discrimination.

____________



what is the relevant operative pool?

____________



Aristotle can not be used in re: pregnancy . . . b/c no relevant comparison group.

	-so similarly situated men to compare to pregnant women



Wendy Williams’ gender-neutral arg.’t for giving women pregnancny benefits . . .

	-all men’s non-work-related disabilities are covered

	-all women’s non-work-related disabilities are covered WITH THE EXCEPTION OF PREGNANCY.

____________
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	-when can we “take race into account” to make decisions thru official action?

		-for what purpose, and with what fit?



	- when can we “take sex into account”?

____________



Despite the ACLU, the problem is not making sex-based distinctions.

	-widow’s benefits may be OK



	-one can’t easily analogise sex to race

_____________



MacK:	cts. have the problem wrong

	-the prob. isn’t the making of classifications

	-the real issue is subordination, white dominance, and hierarchy

		-We need to ask:	who is hurt?  what is the real history?

____________



Why is Gilbert not sex-based discrim.?

	-There is no equality question in Gilbert b/c “pregnant female persons” and “non-pregnant male persons” are not similarly situated

		-(like Rostker, and the other draft case).



	-if not an equality question and if there is a “real difference b/w men and women, then it is not sex-based (notwithstanding the disadvantage)

		-draws a biological line

			- . . . defines pregnancy as biological.

______________



	-The social definition of pregnancy:	Cal. Fed. and the Pregnancy Discrimination Act(PDA), said that pregnancy is NOT a real difference.

		-but said that Title VII has the goal of promoting equal opportunity, based on sex. 



		-the PDA is a repudiation of Gilbert



			-is the PDA prefential treatment?  which says that “pregnant women shall be treated the same for all employment-related purposes”



			-her view:	if a social practice is based on pregnancy, it is effectively based on sex.

 

	Cal Fed:	California provided pregnancy leave

		-max of 4 months.  companies were required by the Calif. statute to give women their jobs back on return.



		-the statute covered only pregnancy.  

			-from an aristotelain view, how can this possibly be same treatment??  why isn’t it sex-discriminatory treatment under the PDA?



		-the adjudication of Cal. Fed. was perhaps an attempt to counter the belief of many employers that once women became pregnant they “were not able to work,” and that all women employees were discirminated against in employment because they might one day become pregnant.



p.744:	the genius of Marshall’s formulation is his statement that California allows women as well as men to have families while working.



	-the statute seeks to “promote equal employment opportunity”

		-thus the Calif. is simply equalising against society, rather than presuming as Gilbert did, that the subordinate social status of pregnant women was somehow rooted in biology.

			-under the Andrews/Canada approach, the Calif. statute is ‘equal’ b/c it seeks to equalise against an unequal social reality.

____________



Pregnancy does not happen to men  . . . can we give it to women at all?

	

	-two-edged sword of neutrality:	if abolish practices benefitting men, like VMI-type on a theory of gender neutrality, then Smith will someday be challenged as sex discriminatory and will thus lose its tax-exempt status

______________

Do affirmative actions laws retard or advance the process of moving towards social equality?

	-of changing discriminatory standards?

__________
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Ch 4:	Bakke excerpts, Loving, Jefferson

Tues:	Santa Clara

Ch. 5:	Wed; Ch. 6: next Tues.



Issue:	how are categories made in law and what they are?



	-What Ch. 4 is about :	why courts have a facial model of discrimination, and focus on sex/racial classifications.



Questions:	(1)	what types of discrimination are not included in the facial model?

			(2)	inadequacy of facial theory of sex discrimination

________________



Ch4.:	we have male-valenced race model, and a white-valenced sex model

	-white women, and black men have in common being elites within subordinated groups



	-legal doctrine:	re-institutionalises the very dominance it seeks to challenge

 		-Can you get there from here?

		-is the category that which it pretends to be, when people of color are largely excluded from the category of “women.”

			-so is the term ‘women’ accurately used?

				-when all women actually belong to a racial group??



we seem to have a racist law of sex discrimination

	-and a sexless law of race discrimination

____________



	-This category-making business:	does it really cover up particular ways in which women are discriminated against??

__________--



	-Racism:	is independent of gender, but a lot of racism is gendeed, and is specific to one ethnicity.

		-we need to have a sex conscious race category . . . the category need not be uniform within it to be a category

			-best to build categories out of the way in which racism works in society, rather than abstractly





Legal system:	builds category backwards

	-best to build them according to the experiences of people, then no uniformity requirement for a group.

_____________



Racism:	random but only affects certain people

	-not a trait or an essnece



Her theory:	affirmative action wouldn’t be as big a problem, b/c Aff. Actn. is not as categorical



	-accusation that aff. act’n. is categorical just goes to how categories are constructed in the 1st place.

		-best to make new categories.

		

		-assumption that all is wrong with discrimination is that it is categorical  . . . i.e., taking race into account is itself a form of discrimination



	The Jefferies ct. sees the criticism but its reasoning doesn’t reflect it.

		-if someone was discriminated doubly, no discrimination

______________



I:	why did the category-making process miss so many people?

_______



Crenshaw has it rt.

_________



If the theory of discrim. can’t capture discrim against black women, a particularly subordinated group, what is wrong with it?

 ____________

	-The hydra notion recognises that a lot of people are hurt by e.g., discrimination against black women, but it says that it is too complicated to solve the problem.



Bakke:	analogy approach

	-but, race and sex first have to be different to be compared.

		-problematic b/c all people have both a race and a sex.



		-discrimination against rich white women . . . a problem b/c gender b/c race is unlikely to be the issue



Analogy:	seeks to isolate race and gender, to consider them separately. 



First, put discrimination into the classification.

	-then call discrimination ‘taking race into account.’

_______________



p.787:	Bakke plurality said that race classifications are worse than gender-based classifications (b/c of US History)

	-race is diff’t . . . it is worse ---> so use stricter scrutiny

		-Sup. Ct.:	we have to be very careful about how we use race.



	-Brennan:	wants middle-tier scrutiny for both race and sex-based affirmative action.

		-b/c both race and sex are in some ways like each other.

			-Unlike the Bakke majority, Brennan notes that sex was treated badly at law

___________________

	

	-What is the real content of mid-tier scrutiny  with regard to sex-based affirmtve. action?

___________________

mid-tier scrutiny for affirmative action.



Tues:	Loving.

	-how did the court get an inequality out of an equality-based statutes.



	-Note:	if the Bakke ct. had used intermediate scrutiny, then Bakke would probably have lost.

_____________
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Loving:	look at race/gender issues, although race is key.

	-in re: inter-racial sex relations.



	-When would a white society say it is OK for blacks to have sex and be married to whites?



Sup. Ct.:	got a grip on white supremacy.

	-Although the statute seemed OK on Virginia Attorney-General’s separate-but-equal argument

________________

Logic of Loving:	seems to say that there is sex discrimination vs. whites b/c whites cannot marry blacks while people of color can marry people of color.



	-Supreme Ct. says that a “measure designed to maximise White Supremacy” is constitutionally infirm.

		-the Sup. Ct. looks at the real meaning of it, at the goal of the statute, i.e., the maintenance of White Supremacy, i.e. white purity

			-the hidden history of affirmative action.

________________



	-Just classifying based on race is prohibited by the 14th Amdt.

		-statute is Wrong b/c classifications based on race.

__________

Also:	septe. but equal is not Ok.

_________________

	-The inequality on sameness/difference grounds is the inability of WHITES to marry out.

_________________



She is still unclear about Loving.

	-what is the relation between the recognition of White Supremacy and the prohibition of facially neutral anti-miscegnetation law.



	-Is Loving an Andrews-like case in disguise?

_________________



the Reality of miscegentation is race

	-it was OK for white men to rape black women



		-it was bad for black women to do it with white men b/c they wanted to . . . analogously, white men could not VOLUNTARILY marry black women.

			-the Virginia statute sought to protect the “sexual integrity of white women.”



			-Effectively, open season on black women, and prohibitig chosen unions.



		-One reason:	legitimacy of mixed race children is prohibited.



race and sex are closely fused b/c the facts of the case and the history behind them.

_________________



Political implications for same-sex marriage



	-parallel arguments for same-sex marriage

		-Do not prohibit within the group . . . what the existing doctrine seems to require

_________________



Marriage laws seem to require compulsory heterosexuality.

	-the prohibition of g/lesbian marriage is a form of sex-based discrimination agst. both men and women.  Doubly discriminatory.

		-might be seen as preserving women for men, sexually. 

_________________

Ch. 5, Ch. 6: avalble on Friday.

_________________

Jefferies:	p.816

	-a court saw for the 1st time what Crenshaw called intersectionality



	-Pl.’s arg. was that she was discriminated agst. b/c she was black woman . . . alleging a very specific form of combined discrimination.

		-In her job site, white women were not discriminated against, and black men were not discriminated against



	Her view:	people who are the most discriminated agst. should be regarded as having been discriminated agst.

		-we don’t want to set categories agst. each other!

		-courts should recognise a combined claim, rather than allowing race and gender to exist in separate boxes



		-categories are not uniform within themselves

			-Discrimination is not necessarily demographically uniform.

___________



	-Promote the compliant people of color, to make the bosses feel comfortable.

_____________



Cts. have a problem with there being more than one category.

	

	-categories seem to be constructed for people comparatively privileged within them.



	-Her view:	best to construct category based on the actual experiences of the most oppressed groups

_________



Issue:	cases raise the ? of what is gender-based anyway??

	-what is the group?

____________



	-Price W.:	Price W. held women to a standard of compliance . . . Sup. Ct. said that this can be sex discrimination.

		-though v. hard to prove.

___________-
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	Chapter 6:	read into. to each sub-section, and notes. read all Supreme Court cases

		-state cases are comparatively less important, as are battered women cases

_________

Martinez

	Issue:	conflict b/w national identity and sex equality

________



Until now:	Ch. 4, “pileup problems”

	-how do categories handle people “on the bottom twice”

		-legal system analogizes race and sex, and in doing so it separates the two.



		-A very difficult issue for the Aristotelian model.

			-Andrews:	likely can handle this issue.

___________



	-Martinez:	more complex . . . conflict here b/w self and national identity of the woman . . . . she created this case

		-not only between, as before, self and categories.





While a domination-type argument has no problem with Jefferies, it has problems with Martinez fact pattern.

	-would recognise that Santa Clara are a subordinated nation, yet how to handle counterpoising of sex equality claim of Indian woman and her national identity. . . . this contrast is posed starkly on these facts.

____________



	-Andrews:	Observes how forms of privilege and of power operate within privileged groups

__________-



	-a dominance-focused analysis:	realizes that sex is made up of all the other groups to which a given women belongs.

__________-



A long history of indigenous subordination

	-a major issue



	Then suddenly in 1964 the US Congress gave civil rights to Indians, in the Indian Civil Rights Act, a combination of the Title VII and of the 14th Amendment . . . embodies a white notion of “liberty,” where “individual rights” are defined as against the state. 

		-assumption is that “private social orderings” are not themselves constituted through and predicated on subordination of women, etc.

		-and state intervention is portrayed as interfering with “natural social dynamics.”



		-state is source of power, unfreedom, etc.

________________



	-Our Primary Model of Inequality is not societally focused but is focused on invalidating “state action”



		-e.g., Plessy embodies this viewpoint.

			-society when left to it own devices is free and equal.

___________

Title VII:	a new departure, gives people civil rights against each other.

________



	-The idea behind the Indian Civil Rights Act was to give members of federally recognized tribes a right to sue their nation



		-choice of forum problem:	does not the use of federal courts to adjudicate claims under the ICRA effectively vitiate indigenous sovereignty??



Santa Clara:	is not yet sovereign but still has sovereignty as against Native Women.

	-women can not assert sex equality rights in a foreign ct., but in a tribal ct.

______



	-jurisdiction is effectively a form of power . . . what choice of forum is all about.

__________



In fed. ct., she can assert that it was sex discrim.

	-but is not that like going to a foreign country to assert your rights.

		-have to leave home to get sex equality.



-federalism issues:	if have to stay home to get equality, a lot of people won’t get it!

	-it is like asking women to appeal to the very men/or the very male system that imposed the inequality/discrimination.

____________



Can not bring a case under the UN Charter . . . this would be precluded by US sovereignty.

__________



	-ICRA is problematic: it looks likes the dominant white culture is empowering 1/2 of the population in attempt to destroy the tribe from within

__________-



“cultural survival” here:	the civil equivalent of military in Korematsu and the draft cases.  

___________
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Key cases in chapter 5, Burdens of Proof:

	-Teamsters

	-McDonnell Douglas

	-Furnco

	-Burdine

	-Price Waterhouse

	-Hicks



Ch. 6, Family:

	-pp.1010-49:	Stanley, Cabau v. Mohammed



	-pp.1065-80:	Orr v. Orr



	-pp.1094-1106:	Thurman v. Turrington



No class next Monday.

______________



Universality v. Relativism



	-Are human rights Western-based notions?



This question is considerably complicated by issues in re: jurisdiction and sovereignty, as seen in Martinez.

	-sovereignty is emphatically a white idea



	-Should the U.S. decide for a tribe who is and who is not a member of the tribe?

		-No, these decisions should be made by the tribe.

		-it is not the US Supreme Ct.’s role to say what the Santa Clara should or should not do.  

__



	-It is not necessarily true that cultural relativism is sexist and that universality is not sexist.

		-e.g., in Martinez purportedly universal norm of sex equality was not enforced.

____________________



Anyway, Martinez is Santa Clara . . . Martinez said: “I am not leaving.”

____________



Issue:	Just whose culture is it?? is not her demand for sex equality part of Santa Clara values.

	-women are comparing themsleves with men in their own culture.

		-so is sex equality really a white or Western idea??

		-where did these women become interested in equality . . . at least in pt. internal.



	-Who creates universality?

		-so imposing frame of universality v. relativism is not that helpful.

		-”Universality” is not the solution.

			-calling a demand for  white or Western is just a way of stigmatising it.

_____________



	-FGM Case:	the appropriate solution to FGM is that which emerges from someone located somewhere.

		-consequentialistic solutions are needed to solve these problems.

_____________



There are nuanced and subtle reasons for violating women, that come from religion, traditions.

	-How to determine if a specific culture has or does not have sex equality?

		-ask women in the culture if they violated by a particular social practice.

			-You need to learn what the women there say about the social practice. 

				-The only universal thing is that women are not biologically inferior to men.

					-there is a connection between how women are treated in different cultures

____________



Who are women?  an unanswered question.

____________



	-Santa Clara policy in re: patrineal conception of marriage may have been motivated by the Santa Clara’s attempt to preserve its land

______________



Ch. 5:	Burden of Proof,

	-substantive implications of Burden of Proof issues.

	-technicalities of Burden of Proof. 

____________
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Ch. 5



Burdens of Proof

	-how models of equality are filtered through and shaped by burdens of proof

	-need to get a sharp focus on what the Sup. Ct. thinks that it takes to prove discrim!!

____________



	-Plan.’s perspective:	these cases start well and go down from there



	-90% of sex-discrim. cases are disparate treatment

		-Cong. has made of changes to Title VII in re: disparate impact.

____________

Sup. Ct. argues that B. of Proof is no big deal.

	-(1)	disenguous view.

		-Sup. Ct.’s notion of what is discrimination, has shaped sex equality law and the Pla.’s B. of Proof. 



	-(2)	Is there really a single “common” experience as J. Scalia presupposes?



	-(3)	about likelihood . . . about what ct./jury thinks what is likely . . . difft. people differ about what is/is not likely.

		-Most people think that discrim. is far less likely than it really is!

____________



	-Issue:	what quantum of proof is needed to persuade someone that 

____________

Ch 5 is key.

	-B. of Proof presents itself as being merely technical.

		-it is not all technical . . . it is instead about likelihood. 

____________



It all goes to what will persuade you . . . it matters who ‘you’ are.

	-Prima Facie cases

	-Pretext cases

	-Rebuttal.

____________



intent/motive is a key standard.

____________



	-Disparate treatment is a key Title VII issue, turns on motive or intentional discrimination.

	

	-In a Title VII disparate impact case, no intent needs to be shown.

____________

Cases on disparate treatment . . . are more facialish.



	-disparate treatment is judged by facial discrimination (otherwise known as “direct evidence of discrimination”).  

____________



How clear is the distinction b/w impact and treatment??

____________



	-Many cts. think that ONLY disparate treatment and disparate impact exists.

		-but doesn’t discrimination include a lot more than these 2 types. . . . there are discrimintn. cases not fitting into these 2 types.



		-these 2 types of discrim. didn’t fit Wards Cove, which was organised like a plantation.

____________

	-Go in world, see where the problem is, and identify the legal standard based on this. 

____________



say that a School has no sexual harassment policy

	-what kind of injury is that? . . . would that violate Title IX?

____________



is sex harassment based on sex?



	-the distinctn. b/w disprte. impact and treatemnt does not apply in this context

____________



Mcdonnell Douglas:	p.896.

	-Plaintiff must 1st make out a prima facie case of race/gender discrimination, showing 4 things. [LOOK THIS UP!!]  (these things are pretty much an everyday event).



	-This case remains more or less the standard to the present, everything has changed around it

____________

	-if intent is everything, a comp. may just have to hire 1 women.

		-if the comp. had hired a women, how could they hate women?  same analysis for p. of color.

____________



	-Problem:	a lot of discrimination . . . . the Four-step McDonnell Douglas process made discrim. easy to prove  . . . so Sup. Ct. changed the standard to make discrim. harder for plaintiffs to prove.

____________



P. Facie case: if have the McDonnell Douglas 4-step process, should not the Plaintiff win??

____________

Sup. Ct.:	the 4-step process just happens

____________

Issue:	what does the defedt. need to show?  once Plaintiff shows prima facie case, then the Defdt. must show: “some legitimate non-discriminatory reason for the employee’s rejection.” (p.896).



I:	Does the defdt. ever need to persuade anyone of anything?

	-the “reason” defdt. introduced doesn’t even have to be the “actual” reason . . .basically, the defendant has to come forward and to say something.

____________



‘direct evidence’:	has to be an ‘atrocity’ . . . or something that the defdt. said or did.

	-this is hard to show when there is not a hidden microphone, etc.

____________



	-If defdt. not have to prove anything, then the status quo is thereby reinforced.

		-assumes that discrim. is not a common event.

____________

	-Hicks:	the defendants’ reason can be a pretext, that the court affirmatively disbelieved.

		-it can be a lie or a cover-up, and the plaintiff can still lose.  

			“status quo mirror with a vengeance”

____________



Q1:	why is not a pr. facie case enough?

Q2:	why don’t defdts. ever have to do anything?

____________



l. schl. faculty:	45 people, 2 blcks. wouldn’t some blacks been discriminated against?

____________

 Burdine:	wed



Turnco:	wed.

	-ought defendant EVER have to show the reason for what they did?

		-a brick co. didn’t hire 3 Af-Amncs. 



		-The various federal courts said that it wasn’t a proper legal question to ask why these men weren’t hired



	-implications of Turnco:	

		-(1)	Defdt. can lie



		-(2)	Defdt. doesn’t ever have to explain what they did.

____________



the ct. won’t generally infer direct evidence unless a prima facie/direct discrimination fact pattern

____________
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Burdine:	the reason defdt. gave was just a cover-up. 



Pl. introduces evidence that defdt. negotiated.



Defdt. introduces some reason for the conduct, it is wrong.



Pl. disproves defdt.’s case on rebuttal

_____________-



Issue:	when Pl. proves pretext, have they won or must they disprove defdt’s reasons?

____________





	-Stacked deck:	some parties are more burdened than are others . . . this exhibits a preference for not changing the social order.

____________



Plaintiffs have to win

Defednants just have to not lose

____________



	-On Plaintiff’s rebuttal, what is key is the inference of motive.

____________



	-In coming to define motive more subjectively, e.g. defendant’s words and statements are needed to show discrimination, makes it harder for defendants lacking such info. to show motive.

____________



	-Pr. Waterhouse:	said that even if defdt. had ‘mixed motives, pl. can still win.

____________

goes beyond McD

	-separate track . . .(??)

____________



A showing of direct discrimination, explicit use of race or gender terms.

	-this shifts the burden to the defendant  . . . the Defendant has to explain themselves, by giving a reason for the employment action.

____________



In practice:	What motive means is what it takes to prove it

____________



What is the reason for the action?  2 positions.

	-(1)	title Vii idea:	a right to employment free of discriminatory reasons.

____________



Burdine:	discrim. was not all that happened

____________



1.	Plaintiff’s view:	a right to discrimination-free selection process.



2.	Defendt.’s view:	employers have a right to do whatever they want with their employees  (but not for the ‘wrong reasons’).

	-this perception remains even though Title VII was passed.  (while title VII has eroded it

 

Fight is in re: when should employers ever have to explain their reasoning process

	-most opinions say that the defendant never has to prove anything!!!

		-though Congress has overruled this w/ regard to disparate impact

____________

Wards Cove(1989):	a Disparate impact case

	-if Pla. proves a prima facie case, ONLY THE BURDEN OF PRODUCTION SHIFTS TO DEFENDANT

		-Congres overruled part of Wards Cove saying that the Burden of Persuasion, also shifts.

____________



	-concept of burden of proof emerged in disparate treatment, emerged in Burdine.

________________________

Who has better reading of Burdine?



I:	when does defendant prove anything?

	-in disparate treatment cases, the defendant does not have to prove anything!!

		-unless someone says something setting the defendant along a prima facie tract.

____________



Furnco:	co. did not have to prove why it didn’t hire bricklayers

	p.904:	If Defdt. is faced with a prima facie case by the plaintiff, the Defendt. must prove that the employt. decisions (might have been) based on a legitimate consideration





	-it is not clear what the last paragraph of p.903 means?

		-what must the Plaintiff show or prove?



		-what IF ANYTHING  must the defdt. show??

____________--



	-Keene State said that the Defendt. did not have to prove their absence of a discriminatory motive?

____________



Burdine:	pp.-913-14.



	-”The Defdt. need not persuade the court that it was actually motivated by the proferred reasons.”



	-I.e., the defendnt. need not persuade anyone of anything!!



		-So, the defdt. can say pretty much anything at all.		

			“It is sufficient if the Defednt’s evidence raises a genuine issue of material fact.”

____________



She finds Hicks to be shocking.  It did away with the issue-narrowing function

	-if the Pla. knocks down the Defdnt’s pretext the ct. is still not satisfied!



	-so it seems that if the Defdt. asserts mixed motives, the ct. is still not satisfied.

____________



Basic assptn is that the market is a realm of freedom

____________



I:	When will the employer ever have to say what they did?



	-the employer does not want to say what their reasons are, b/c they don’t want to be accountable for them?

____________



	-Her view:	it is quite curious that defendant never have to persuade anyone of anything!

		-shouldn’t the employer have to show some reason, when the defendants know what they did.

			-why cover it up?

____________



Study;	b/w 20 and 30% of the inequality b/w male and female salaries is due to discrmtn.

	-so why would a court think what the law assumes, namely that discrimination is exceptional.

____________



Once Pl. has destroyed pretext, it is the option of the judge to decide who wins/loses

____________

Hicks:	didn’t say what other than direct evidence would rebut Defednant’s case and destroy the Defendant’s pretext

____________

Mon:	no class



T, W;	Family.

____________



If no direct evid., Plaintiff will lose even if she has destroyed the pretext! 

____________

	-Her view:	a dramatic disparity in the # of employees in relation to the pool of qualified applicants . . . (a dash of disparate impact).

		-use this disparity to infer motive.

 ____________
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	-The idea behind ‘linchpin’ theory is that the whole system of inequality depends on a specific, single factor/critical pt./juncture.

		-linchpin: the central driving force . . . if change it, sex inequality will go away.

		-linchpin theory:	is a useful construct for thinking about inequality.



		-each specific linchpin theory may be the best theory explaining the problems with the others!



	-We have seen 2 such ‘linchpin’ theories so far.



	-(1)	the material organization of society/control of the means of production/the organization of work causes sex equality.

		-the way work is organised is the way sex is organised. . . . work also structures the family.   (problem is that what does sex have to do with some forms of sexuality.)  . . . work is clearly central to the distribution of power in society, and the inequality of the sexes. 

		-if this is changed, change it all!



	-(2)	sex inequality, has also been pinned on women’s reproductive role, namely that b/c women gestate children in utero. 

		-e.g., women get fired b/c they get pregnant or becaue they CAN pregnant.

			-the effects of pregnancy are surely not confined to the family.



	-(3)	Race and Racism:	best theory of them is that all forms of inequality are interconnected, comprising a system.		

		-one needs to understand all specific forms of inequality to change the whole system of inequality.



		-really, not much work has been done on the foundations of racism . . . arguments that racism are due to prejudice or hate are tautological b/c hate is an EFFECT not a cause of racism



		-not clear what is the racial linchpin.	. . . there is an absence of thinking on what is the cause of racism.



		-bad argument:	“racial differences” in society cause racism.		but these racial differences are also attributable to racism.



			[her view:	if difference is the problem, then sameness is the solution.]



	-(4)	if women’s inequality is because of the organisation of physical strength, change athletics, military, and the police.

________________-



If it is all interconnected, there is no single linchpin.



	-it doesn’t matter where you start b/c all forms of sex inequality are closely interrelated.

		-it is best to start somewhere, even though we don’t necessarily know sexism’s cause, how to fix it?  

 			-[no 1 thing does it all, is no excuse for doing nothing!!]

__________________



Ch. 6:	Mill. pp.992-98.

	-best analysis of male power in the 19th cent.



	-Mill’s view is that the locus of male power is the family, i.e. the role of men in subordinating women in the family.

		-family is male-dominated b/c law helps to make it that way, e.g., thru the male-ownership of children, legitimating male aggression, access to resources.



	-Mill:	reality-based, faces the reality of male power. . . women are beaten by men for resisting male dominance.  e.g., if women try to leave they are simply beaten more, and face a higher face of murder

		-women:	complicit in their situation . . . if they are no longer complicit, what happens?  have no social value.



	-Mill goes after the dominant model of the family.

		-Mill’s causal argument is as follows:	law --> constructs the family --> causes sexual inequality in society.

			-b/c people are punished for resisting the dominant model, that is how you know it is the dominant model.

_______________



-why does no one think that they come from the type of family Mill describes?

_______________

	-Family Law:	people in their family lives, is the most common way in which people interact with the legal system.

		-e.g., have to go to the state to get a marriage undone.  . . . to re-allocate children after a marriage.



	-the state has a huge impact on people’s lives THRU THE FAMILY AND THRU FAMILY LAW.



adjudications of family law ignore questions of sex inequality, through the issues of who will have physical security, who will receive resources are gendered and affect women differently than they affect women.

	-a lot involving gender takes place here, but doctrines ignore sex equality questions; though there has not been an attack on the “tender years” presumption that women get a young child in order to raise it



family law: supposes it is dealing with “individuals” not with gendered subjects.

	-Family Law:	is an outpost of the individual; people are personal in relation to each other  . . . . (though stereotypes SURELY emerge in the context of individual adjudications.)

		-the one-at-a-time focus of Famly Law adjudications ignores the forest of aggregate effects for the trees/the specific individual adjudications. 



	-the only time the word gender comes in when a legislature uses a sex-specific word.

		-e.g., is an unwed father or mother a parent?

		-can a mother block a child’s adoption

_______________

	-Prob. in family law cases:	how to attribute intent, when there are so many reasons that a court can invoke.



	-Issue:	how much disparate impact do you need to have Yick Wo-ish intent?

		-when it looks like an evil eye distributes benefits unequally.



_______________

	-Next class:	will look at legitimacy . . . who can legitimate children?

_______________
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Today:	illegitimacy. 

	-Alimony, Orr v. Orr



Mon:	wife-battering.  Thurman v. Turrington



Tues:	Rape, ch. 7.1



In ch. 7, read only pt.  

	-focus on intro. At beginning of the chapter, statistics on rape, treatment by legal system of rape, US Sup. Ct. case.

	-DO NOT read section on the criminal law of rape.



	-DO read (a) Dothard, and Berkowitz on law of forcible rape

		-Antioch College procedure

	

			(b) Marital Rape. Liberta



			c. Age: Michael M		



	-read Ch 7.1 in terms of the implications for sex equality of rape. 

Family:	will look at illegitimacy and reproduction

	-what IS the family?

Mill: is key

	-his wk. Is impressive given data problems at the time.



Stanley v. Illionois:	sex equality issues were treated tangentially . . .  an Equal Protection Clause case.



Key cases on legitimacy:	Kaban v. Mohammad, Miller v. Albrecht

	-legitimacy . . . interesting b/c it gets us v. close to what is the family, and the crucial connection b/w the family and law.



	-I:	how can a h. being be ‘illegitimatised’?

		-what makes a child illegitimate?

	

-well, we know that all children have mothers . . . so having a mother does not make a family, nor does it make a kid legitimate!!

	-A man, who is not necessarily the biological father of the child can grant the child paternity necessary to make the child ‘legitimate’ in eyes of the law. 

		-Granting a child paternity:	an active and voluntary act.

	-the law acts as if the mother’s relation to the child is somehow an inert fact .. .  i.e, just b/c Women have babies does not mean that by having a baby a woman can make a ‘family’



So, what makes the family is LAW.  

	-the family is whatever the law says it is.

__



Mike H.:	married to a woman who is the father of the baby.

	There is in Calif. A “public policy” presumption that the father is the husband.

		=b/c the legal definition of the family requires a man present, who is MARRIED TO the woman.

			-I.e., who is deemed the legal father of the child is who makes the family!

				-marriage is a legal artifact . . . law creates the ‘family unit.’

This may point to pervasive anxiety w/ regard to biological paternity.

	-but, not in re: biological MATERNITY  (Despite, e.g. in vitro fertilisation)

		-in pt. b/c the women is expected to stick with the child after giving birth to it.

Kaban:	is about who can block the adoption of a kid



H:	a woman can’t block adoption when a man can’t.



	-the debate b/w the dissent and majority is about which approach is most likely to promote a married man living with the children.



	-both dissent and majority have the same goal namely having a married man + his wife make up a ‘family.’



	- Stanley v. Illionois:	assumption of the Sup. Ct. was that Ill. Has a legitim. Interest in promoting the formation of the male-headed family.

“inert factitity” of a ‘woman with a baby.’



I:	why is the man’s relation to the child the crucial factor in constituting a family?



	-i.e., why is not a woman + a baby enough to make ‘a legitimate’ family??

		-why did the law decide that something was missing in this relationship??

__

Kaban:	what if a woman wanted to adopt the female plaintiff’s children??

	-surely, the disent would have taken issue with that!!



The dominant model of the family reflects our model of sex, i.e. committed hetero. Sex.

__



Male has to do things to establish paternity while a woman just has to be a mother to establish maternity!.

	-so to deal with this apparent sex inequality the SUp ct. in Cahan held that a male has to fill out the forms and that a woman chooses not to have an abortion, which is a conscious act.

I:	whose issue is biological lineage?

___

	-what ‘sovereignty’ means is that you get to say who your people are!

		-shows why defining the criteria for citizenship is so essential.



Miller:	Cong. Didn’t want all the Amer-Vietnamese, etc. children fathered by US servicemen to be recognised as citizens of the United States.



Male parent:	status which he is deemed to occupy has a lot to do with ACTS he has taken.  While the family law portrays motherhood as some sort of essence, that women naturally come to occupy when they have kids.

	-i.e., motherhood is NOT chosen.



When 2 US parents adopt a foreign child the child would normally come to acquire US citizenship



I:	who is benefitted by the institutional arrangments created by family law?  I.e., what systemic social benefit results from them??

	-in whose interest does family law work??

Kaban:	a man is married to a woman . . . he gets preference over the man who is the REAL biological father!!  B/c we don’t want the ‘state’ to interfere in the ‘family’

So the Sup. Ct. basically said that it was legally irrelevant who the real biological father was.

__

Mon:	battery, Alimony.  



Ch 7.1:	pp.1119-76, Rothard

		pp.1227-34, 1237-55.  Antioch Policy.



Rape, Tues., in a sex equality light.

___

legitim.:	do today’s law w/ regard it to institutionalise a male-headed, male-dominant family?



pattern of litigation of sex equality in re: sex specific laws, regarded by gender neutralists as hurting both men and women. 



connect our discussion of legiti. to litigation in other reasons of sex equality

___

now, most sex specific laws are questioned

___



battering in whose int does it operate?

	-is intent needed to make an Eq P. Claim here?/

___

Orr case.  another case where a man brought a case agst a sex-specific law and won!



	-looking at state laws . . . point. of 14th A was to stop states from behaving unconstitutionally agst. citizens and to ensure that they have Eq. Protection of the Laws.

		-to keep states from disscriminating v. people



	-state laws in re: abortn., marriage, family, rape, and battering AFFECT WOMEN.  whatever happened to Eq. P of Laws??  where is the 14th A. in cases involving statutory sex-based distinctions???    

		-v. few cases in re:!!!

	

	-at end of divorce, wealth is inequitably distributed.

____



Kaban and Orr. are about family law, 14th A., b.c have sex-based distinctions

____

Orr:	invalidated sex-based distinction . . . the ct. ignored whether he had standing.

	- a lot of women are dramatically affected by the individualised application of family law cases . . . divorce may benefit MEN

		-I:	is that Eq P of Laws

			-when the elgal regime produces dramatically unequal outcomes for men and women??



		-All of these family/state law matters are not seen as gendered b/c not facially gendered . . . so family law not follow Equality lAw in how it distributes $$$, etc.

			-whereas in priv. employ’t, such drmatic dispairities might be covered by TITLE VII.



	-maybe b/c no similarly situated Women

		-the specific mirror they have got going: women  come in at the bottom, go out at the bottom.  that is Equal Protection.



___

			NB:	-Calif:	changed the law in re: divorce, without a 14th A Eq P. CL challenge

____

I:	why hasn;t anyone brought an EQ P CL challenege to this l. regime???�	-I:	b/c intent not proven.   even if a huge pattern of disparities, each determination is invidiually meritorious

___

I:	should men have to redistribute $$$ at the divorce??



How to address gender presumptions latent in custody law

___



		[-5th A:	a sort of Du. Prc. Caluse w/ respect to Fedl Gov’t.]

___

Could a jurid. that produced Weitzman;s data violate Eq P of Laws.

	how much of a disparity would be enough?? 

___



Promoting equality will always be intrusive in an envir’t of social equality

___



Her Litigation strategy:	



1.	invoke Shelley v. Kramer:	it is 1 thing for society to do this, another for the cts. to enforce it



2.	maybe can infer intent from a big disparity, Wash v. Davis



3.	Feeney:	is this b/c of gender or in spite of it?  (the former, presumably)



4.	find some direct evid of discrim.



I:	why does the law make it so hard to show that a direct output of a judicial system is discrimintry, when such HUGE disparities??

	-maybe, the more mass the scale, the more difficult to show it.

___

Ginsburg:	tried to show men why it is in their interest to eliminate sex inequality  . . . elminiates the small # of the benefits for women, helping MEN



____
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Why no real equality in nsystem with equality rule/ guarantee?



1.	elites never meant for there to be one

	- society is a system of domination and inequality.  legal system a syst. of force and domination.

		-legal system has not yet acknowledged that!



	-r. class relinquishes power only when they perceive it will benefit them



	-gender:	a system of power and interest

____

something male dominant about VMI, sup. ct. didn’t realise. just said it was gender diff’t.

____

equality law./ideol. of democracy, a cover-up for social reality

___



if system has equality rule, it is in the int. of system to give up very little and to keep inequality covered up.

___

What has equality law gotten for the poorest sectors?  v. little, little change to existing power relations!!!

___

 

how useful is law to change existing power relations?

	-law, a form of force.

		-can it however be a tool for opposition, resistance??

___



system as a whole wants to appear to be just/equal.

	-we can utlise that. capitalising on ideology of equality. appeal to progressive leaders.



some power for women to resist sex’l domintn:	vote, work, read.

___

	

why the need to justify inequality????

	-why?

____

so many of the major sex equality cases, esp. in re: sex specific benefits, came b/c of men;s actions

	-so altering social inequality, may actually help men mainly!!

		-so we are not getting equality for those needing it most!!!! 

____
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Use of law to promote equality

___

how much data to present?

	-not too much b/c fear a backlash?

	-expose the abuse/expose the hieararchy

	

		-strategic tension  ..  .  a limiting principle on the degree of exposure.

____

Her view:	must name the sex inequality, o/w the problem is invisible.

___

Big prob. w/ gender neutrality:

	-under it, Women have not gotten what men have always received.

	-g-neutrality, may actually serve to cover-up the inequalities

___

Sears:	 a lot of data but judge didn’t see the inequality.

____

I:	Who are judges?

	-it is hard to know with whom we are dealing.

____

	l. realism:	need to know whether judge was sexually abused to know how they’ll hold.

____



Atrocity is attractive to look at . . . cf. child porn

___

How to assess whether a specific ct. will believe you and not deny the reality?

____

cts. want a factual record.

	-so why not give them a lot of data.

____



judges are just as non-educated by the non-realities presented in popular culture. 

_____

	

Domestic violence:	police have to exercise discretion b/c a scene of dom. violence.

	(Bruno)

	-the police exercised discretion improperly b/c did zero when saw dom. violence

______



p.1098:	what is a “policy”?  from what can it be inferred?

	-deliberate indifference.

_______

J:	group was all people who were victimised by domestic violence.



	J:	said that what happends in the domestic sphere, is not based on sex.

_____



On pleadings, the judge looks to the possibility that even though activity challenged in a specific case is based on sex is pleaded as a ? of law, it may really be a question of fact.

_____

Given legal tools, cts. have, will they see that dom. violence is based on sex.

	-when the judge in the dom. violence case said that b/c there was no policy, the acts alleged were not based on sex.

_____

twisty ?:	whether a matter of fact or a matter of law.

	-in Eq. P. of laws cases, how do we know that a woman denied the Eq. P. of laws b/c a woman.

_____



Violence Against Women Act:	said that gender-motivated crimes of violence are actionable in federal court as sex dicsrimination.



I:	what is gender-motivated?  how to show this??

____

1868 case.

	Rhoades, p.1091, shows stereotypes in re: dom. violence

		“We will not raise the curtain of domestic privacy to deal with trifling violence.”  

			-i.e., violence is trifling b/c it happens in the home.  

	

	-an outmoded stereotype, invalid under strict scrutiny.



_____



	-Arg:	if domestic violence/violence in intimate relationships maps onto gender hieararchies, it may be sex discrimination.

___�Note:	a man can be treated as a women if abused enough.

___

easier to show that rape is gender motivated than battering.

	-why?

______

Wed:	a Q & A class, on sex harassment.  



	read:  Barnes, Oncale, Ellerth, Meritor, Harris, Farragher.



	-ignore stuff on sex harassment in education, and throughout ignore international stuff.

____

readings:	Mon. 

_____

Sexual Subordination:

	-(1)	Rape/Sex Assault:	Criminal Law.



	-(2)	Sex Harassment:	Civil Law.



These are different bodies of substantive law but they overlap in reality.



Rape, is commonly thought to be worse than sex harassment but the acts involved in both are often identical. and each raises the same issues as the other.

___________

The difft. forms of sexual subordination are not defined as sex inequalities.  uncharted area.



Crim. Law:	views rape as a violation of community norms/standards

____

Dothard:	in a weird way, it answers whether rape is sex-based, by asking a BFOQ ?, whether rape is sex-based.

	-the Sup. Ct. majority said that rape occurs partially b/c women less strong than men. 

		-and defined the capacity to be raped as indicative of women’s very womanhood.  and this poses a threat to prison security.  so women should not be prison guards.

_____

Protectionism v. Empowerment



	-are these provisions protectionist or empowering?

		-e.g. ‘Muller,’ where the more protectionist the law, the less empowerment.



		-cf.	Pregnancy Discrimination Act:	did it equalise against an unequal reality?  or was the PDA seen as necessary b/c women are inferior/weaker?

______

Her view:	how create equality thru, depends on your linchpin.

____



Crim. Law says it protects all, but doesn’t do this in re: dom. violence.

	-the crim law may just shield a woman for the moment, but just escalates the violence long-term, as the man gets more angry.

____

Rape:	accountability for sexual aggression is somewhere b/w protectionism and empowerment.



	-civil law:	provides 1 on 1 accountability, where the victim says to the male assailant, that you did this to me.

		-empowers women more. b/c of answerability . . .  the man did something for which he has to answer.. . . would re-invigorate Eq P of the Laws.

			-hasn’t worked that well so far b/c legal process serves male supremacy. 

				-goal: is to take a piece of systemic power, and to put it in the hands of the affected party.



	-Crim. Law:	women’s complaintis meditated thru the state, prosecutor, etc.�		-protectionism has not stopped rape b/c some man is permitted to violate with impunity

___

	-NB:	now most Title VII sex harassment cases assert a theory of vicarious liability, so the violator himself may not be punished.

		-but the Violence Agst. Woman Act, says a woman can sue the male perpretrator upon a showing that the violence motivated by gender.  

			-made possible a federal legal claim for gender-based violence, recognizing that neither the Crim. Law of Rape nor common law torts have really made any difference.

			-access issues.

				-There should be a remedy.  A diff’t. issue is whether people will use the remedy.  people most disempowered are least likely to use the remedy/other levers of power.  

					-having a sex harassment legal claim has helped women a lot.  

_____

Civil law is better than criminal in re: empowerment, in pt. b/c the prosecutor works for the law/state/community and not for the hurt women.  The Crim. Law of Rape still doesn’t reflect women’s experiences of sexual abuse . . .it is not informed by the perspectives of the hurt person, in pt. b/c it has nothing to do with gender.

	-a harmed woman can go to atty. and have her file sex discrim. claim.





____

her:	re-distribution of wealth is not necess. the redistribution of power/nor need it transform gender hieararchies.  sex assault may be partially independent of the wealth distribution.  there is a lot of resistance to redressing sex abuse/sex assault.

	-rape, is not necess. motivated by $$$.  so a civil remedy might give the affected woman more power 

____



11/24	Exam

	-will be some ?s from past years

	-some form of write your own questions, on at least 2 years.

	-lots of choice

	-give her ?s to put on the test

_______________



Read ‘Berkowitz’

	-why is rape gendered?

__

Today:	Antioch Rules, Berkowitz

____

Law of Rape:	Dothard, Liberta, Michael M

	-makes a 3-tiered division

		(1)	forcible rape.  if force then no consent



		(2)	statutory rape. if underage, then it is necessarily rape

			-All sex with certain others is rape.  The girl just has to prove that sex occurred.

				-age is a form of powerlessness and vulnerability, making it rape. 

				-a girl below a certain age: even if sex was not forcible and the girl consented, will be legally regarded as having been raped.



				-Michael M:	assumes heterosexuality



		(3)	marital rape exclusions, b/c of prior rape and the intimacy of the relatp. it is v. hard to prove marital rape.

			-marital rape is the opposite of statutory rape:	All sex is non-rape.

				-(1)	the fact of marriage implies that the woman consent/ or more strongly consent does not matter



				-(2)	no amount of force matters	

___________

Rape Law

	-assumptions about women, men, and sexuality affect how the criminal law of rape works



	-is based on a dichtomy b/w virgin and whore.

		

		-(1)	portrays little girls as virgins:	when a girl below a certain age has sex with a men, she must be violated by it.  SO all little girls or virgins are off-limits.



		-(2)	on the other hand, there are some women one can always have sex with.  These women cannot be raped.

			-prostitutes, can’t be raped.

			-wives, to their husband

			-women of color in slave society

			-women in porn. films: are not raped, regardless of what happened.

____________



	-How much force a woman has to show before can prove she was raped/whether a woman can consent is defined based on who a women is seen as being.   Shows stereotypes about all women, in regard to their relative vulnerability to rape.  Which affect how believable a specific women will be in court/to police.  

		-virgin:	zero force is needed

		-whore:	Infinite force will still never work. 			

__________

Stat. Rape:	shows an interesting powerlessness

___________

Marriage/Boy-friend/Date/Social Acquaintance

	-the problem a woman faces here is that the defence counsel/police, will say that b/c the women consented before, why not this time?

		-giving the man a mistaken belief as to the woman’s consent  . . . how was the Man supposed to know that she was not consenting on the instant occasion?

____

prostitution: itself can be seen as rape.	

__________

Dothard and Michael M:	do the same analysis of the legal issues the ct. faced.

	

	-the ct. basically held that a sex-specific law was OK in re: sex assault, b/c rape b/w women and men is essentially biological. 



		-extreme version of this view:	



			-Michael M.said that a sex-specific law of Statutory Rape is OK b/c girls get pregnant and this is bad.  But most of the girls covered by the law are too young to get pregnant



			-Dothard constructed women’s employment opportunities through the view of the incarceated sex offender.

___________ 

Dissents adopt Gender-neutrality:

	-[Dothard] prisoners attack the guard b/c h/she is a guard

	-under-age girls may initiate sex

_____________

Majority:	b/c rape is biological, a sex-specific law is thus OK.  They see an inequaility and then call it biological



Dissent: rape is not biological.  B/c both men and women rape.  So a sex-specific rape is undesirable.  

	-they engage in denial, b/c did not look at social inequality in re: rape.



Her view:	rape is socially gendered unequal, a view consistent with the data on rape.

	-we need a rape law where what happened to Sharon would be ‘regular rape.’

________



Probs. with the stat. rape law

	-what is wrong with looking at male as it affects older men/younger women sex?

____________

Stat. Rape: does not deter what it prohibits.

	-may eroticise the vulnerability of young girls by defining sex with them as a crime.

	-jailbait: targets young girls women for sexual abuse. 



	-there are v. few convictions for stat. rape, yet there is a massive teenage pregnancy rate

_________



Another prob. w/ stat. rape law:

	-teenage girls’ vulnerability does not magically disappear when they reach the age of majority

		-Stat Rape laws put the powerlessness critique in a box . . . they are overly limited .  . what about the rest of the women???



	-plus, stat. rape laws take power from girls by saying that they cannot consent.

____�I:	why would men want to rape women?  why would they find it sexually arousing?

_____
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	-look at Berkowitz, MTS in light of sex equality themes

____

	-Violence Against Women Act:	not say women b/c men being discriminated against should also be able to sue for sex discriminatn

____

Eq P Cl jurisprudence:	is highly focused on men being discriminated agst. b/c of sex

____

VAWA: covers both men and women

	-b/c both are sexually assaulted b/c of gender



	-(less key) strategic reasons . . . o.w it would be challenged as sex specific.

____

The fantasy of the bi-sexual harasser motivated by the belief that if both sexes are equally harmed by sex, how can it be based on sex?   [assptn is that bisexual women are indiscriminate w/ regard to partner choice. invalid.  

 . .. but no defendant has proven they were one.

____

Fed Judges put the word “motivation” into the VAWA

_____

NB:	the word “intent” in re: EQ P CL. cases and the words “motive” and purpose” in Title VII cases mean the same thing [and have very similar effects.]

____

Is Cong.’s enactment of the VAWA valid?  or does it raise Lopez-like federalism concerns?

 

what does based on sex mean?

	-her: if something is gendered it is necessarily sex-based

	-but see 
Michael M
:	
 sexuality situates the sexes dissimilarly
 with respect to heterosexual intercourse
, making an equality rule impossible 
in this area.  (b/c women get pregnant).

		-
The 
Michael M
 ct. held that sexuality has nothing to do with gender . . . so a ct. can
’t apply sex equality law to the law of rape
.  this view imports/relies on a biologically determined view of sexuality


			-this is prob. why the 14th A. pays no attentn. to state criminal laws of rape.  (though these laws do not give raped women the equal protection o the laws.)
 



______

how would one show under the VAWA that battering is gendered?


_____

VAWA arose under
: (1)
 the Commerce Clause (violence vs. women affects the movement of goods in inter-state commerce)
; and (2) 
Co
ngress
’ 
(remedial) authority under Section 5 of the 14th 
Am
dt.


	-(1): is seen as stronger.



	-her justification for the VAWA:  violence against women violates women
’s right to equal protection of the laws, esp. given that state laws of rape and of battering don
’t protect women.  {and the Eq P Cl. covers state laws not ensuring Eq P of the laws).

____

VAWA:	makes actionable sex-based violence

____

Title VII: covers private activity; and it arose under the Commerrce Clause, not the 14th Amdt.

	-perhaps a pr
a
ctica
l decision.




	-VAWA:	sets a kind of sex equality standard for sexual violence.

_____

Berkowitz:
	turned on the meaning the ct. attributed to the word no.





	
how state laws handle rape.  
shows why they 
should be changed
.



What kind of jurisprudence would be needed to challenge the adjudication of Berkowitz?


______

forcible compulsion:	pre-Berkowitz, Penn. hhad a force-only statute.  
A victim wouldn
’t have to prove force under it to win

____

Berk ct. said that there was not enough to make out what the ct. thought was froce.

	-but B/c consent is N/A, her saying no, even if he thought she meant it, does not affect the ct
’s adjudication of the case.


_____

If Eq P of the Laws standards were applied to the state law of rape, one could ask whether you get more Eq P of the laws under a force standard or a consent laws

___�NB:	
women never had anything to say about the crim law of rape.  were enacted before they had political power.

_____

Why did Orr have standing?

	-he shouldn
’t have had standing.

		

	-he was challenging an alimony 
contract ordered by a state court.

____


Pe
ople 
v. Brown:	Plaintiff said that if I
’d been married to the women 
I
 raped it wouldn;t have been a crime.  WHY DID HE HAVE STANDING????�____




I
:	Who is the woman in Berkowitz to the the 14th A????�____________
 





















